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Tne Soutr Afqcar Human Rights Commissior (hereinafter referred to as “the
Coramissicn™ 3 an institution established in terms of Section 181 of the
Loastitution of the Republic of South Africa 1996 (hereinafter referred (o as “the
Tanstitation™).

i ierrns of Chapter 2 Section 184 (1) of the Constitution,

The Sculh Afwean Humar Rignts Commission must-
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(a} promote respect for human rights and a culfture of human rights;
(b} promote the protection, development and attainment of human rights; and

(c} monifor and assess the observance of human rights in the Republic.

Further, in terms of Section 184 (2):

The South African Human Rights Commission has the powers, as regulated

by national legislation, necessary to perform its functions, including the power-

(a} to investigate and fo report on the observance of human rights,

(b) to take steps fo secure appropriate redress where human rights have been

violated, ...

The Human Rights Commission Act, 54 of 1994 (as promulgated in terms of Section

184(4) of the Constitution) further supplements the powers of the Commission.

Sactivn 8(6) of the Human Rights Commission Act and Complaints Hand!ling
Procedures premulzated in terms of this Act determine the procedure to be followed

in canducting an investigation regarding the alleged violation of/ or threat to a

fundamental right.

it is within the framework of this constitutional mandate that the Commiission

undertakes this investigation.

The Parties

Mavericks Revue CC ("Mavericks") duly incorporated in terms of the laws of the
Republic, with its principal place of business at 68 Barrack Street, Cape Town,
Western Cape Province. The business operations of Mavericks is described by the
sole member of the corporaticn as a "gentlemen's revue bar”, which engages the

services of a large number of foreign "exotic dancers”.

Y Para 2 of the judgment: Mavericks Revue CC and Others v Director General of the Department of Home Affairs and Another
(22369/11) [2012} ZAWCHC 5 (3 February 2012)
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2.2 Department of Home Affairs (DOHA), a national government department within the

3.1

Republic and whose mandate is:

“Firstly, the DHA is custodian, protector and verifier of the identity and status of
citizens and other persons resident in South Africa. This makes it possible for
people to realize their rights and access benefits and opportunities in both the
public and private domains. By expanding these services fo marginalized
communities, the depariment plays is a key enabler in deepening democracy

and social justice.

Secondly. the DHA confrols, requlates and facilitates immigration and the
mevement of persons through ports of entry. It also provides civics and
immiigration services at foreign missions, and determines the status of asylum
seekers and refugees in accordance with international obligations. The
department thus makes a significant contribution to ensuring national security.

. . . . e w2
znabiin~ economis develzpmant and promoting good international refations”,

The Complaiut

Background intc the Investigation into Mavericks Revue CC and Others v

Director (General of the Department of Home Affairs and Another.’

3.1.1 Withdravsal of Corporate Permits by Department of Home Affairs (DOHA)

3.1.1.1. Mavericks was, until 7 Qctober 2011, the holder of two corporate permits

issued in terms of section 21 of the Immigration Act 13 of 2002 (the first
issued on 20 July 2005 and the second issued on 29 November 2009}, which
entitied them to employ up to 200 foreign nationals as ‘exotic dancers’.* The

corporation has been in operation since 1 November 2001,

2 http:/iwww.dha .qov.za/index php/about-us - Downleaded on 16 August 2013

 Mavericks Revue CC and Others v Director General of the Depariment of Home Affairs and Another (22369/11) [2012)

ZAWCHC 5
‘. Ibid at paragraph 4.



3.1.1.2.0On 7 October 2011 the Director-General of the DOHA took a decision that the
two corporate work permits issued to Mavericks, as well as all outstanding
corporate worker certificates,” were to be returned to the DOHA by Friday 4
November 2011. He also directed that all foreign nationals employed in terms
of the permits and certificates should have left the country by that date.® The

decision was communicated to Mavericks by a letter dated 21 October 2011.

3.1.1.3. After the permits were withdrawn, charges were laid by the DOHA against
twelve foreign dancers in terms of section 49(6) of the Immigration Act 13 of
2002 for continuing to work without the required permits.  Following
representations made to the Western Cape Directorate of Public Prosecutions
b their legal representative, charges were withdrawn against eleven of the
twelve foreign dancers on 23 March 2012, Charges against the twelfth

dancer were withdrawn on 14 September 2012.

3.1.2 Application for Iniorim Relief

3121 In Novembs: 2011 Mavericks launched an application for interim relief
suspending the Director-General’s decision regarding the permits as well as
the directive that the foreign nationals depart, pending an application for the

judicial review of the decision.

3.1.2.2. Judgment was handed down by Judge Desai ADJP on 3 February 2012 in

which the application was dismissed with costs.
3.1.2.3 In terms of the judgement of the court requested the Commission to

“investigate whether the human rights of the dancers are being infringed and,

if so, what steps can be faken to alleviate their plight.” 7

3.1.3 Review Application

® These are the certificates in terms of which individual foreigners are employed by the hoelder of the corporate permit, and
issued temporary residence (corporate worker permits) by DOHA. See paragraph 7.5 below on immigration law frarmework.
® Page 8 of ihe Record : Mavericks Revue CC and Cthers v Director General of the Department of Home Affairs and Another

" fbid at paragraph 46.



3.1.3.1. Although Mavericks initially sought leave to appeal the judgment dismissing

the application for interim relief, the appeal was not proceeded with. The

review application was launched on 3 February 2012 under case number

1927/2012. The Rule 53 Record was filed on 24 April 2012 and the

Respondents filed opposing affidavits on 21 January 2013.

3.1.3.2. In the review application, the court was asked to:

review and set aside the decision of the Director-General to withdraw

the corporate permits in terms of section 21(3) of the Immigration Act;

declare Regulations 18(3)c) and 18(4) to the Immigration Act

inconsistent with the Constitution;

review and set aside imiwigration Directive 27 of 2011 of 5 Dernernbz.
2011 (r: terms of which directive DOHA officials were advised nat in
issue authorisation to woric in terms of section 11(2) of the iImmigraticn

Act, to exotic dancers amongst other categories of foreigners).

3.1.3.3. While the application for the review was instituted it has however not been

prosecuted.

3.2 Referral of complaint to SAHRC by Cape High Court, Judge Desai

3.2.1. On the 15 February 2012 the Commission received coirespondence dated 7

February 2012 from the Director-General of the DOHA as per instruction of

the Court requesting the Cornmission to conduct an investigation into

“whether human rights of dancers are being infringed and, if so, what steps

can be taken to alleviate their plight.”®

# Mavericks Revue CC and Others v Director General of the Department of Home Affairs and Another (22369/11) [2012]
ZAWCHC 5 {3 February 2012) at paragraph 46



3.2.2.

3.2.3.

The concerns regarding the rights of the foreign dancers are set in the
Court’s judgment. The concerns relate to the vulnerable position of the
dancers; the possible contravention of Article 3(a) of the Protocol to Prevent
Suppress and Punish Trafficking in Persons; the nature of the contracts
entered into between the dancers and Mavericks; and the conditions under
which the foreign dancers are procured, housed and work makes them

vulnerable to exploitation.

The Court noted the foliowing:
“The so-called exotic dancers come to this country having concluded a
flimsy one-sided contract. They are guaranteed nothing. They have to
share a room for which they pay rent on a weekly basis. They are not
paid at all and given no benefits whatsoever. More alarmingly they
have to pay Mavericks R2000 per week. The contracts do not specify
who pays for their plane ticket to South Africa and, if it is paid by
fMavaricks, when ana how it is to be repaid. The contract does rnot
Loeery what happens 7 they are unable (o generate sufficient cash to
rayv the weekly R2000 and, if at all, they are entitled to keep certain
hrsic sums ~ as a first payment - for food, shelter and clothing. Save
to state vaguely that they are expected to model and dance on tables
there is no job description. What do they model? Are they fully
informed as to the .exact nature of the work they are expected to do so
that they can exercise some choice in the matter? Can they speak
English? If not are there people around with whom they can

communicate?

Though there have been several cases involving Mavericks and |
assume that others have had sight of the contracts into which the
dancers are obliged fo enter, it appears that it has been blandly
accepted that these are exotic dancers whatever that may mean. The
conditions under which the foreign dancers are procured, housed and
expected to work makes them susceptible to exploitation. They are in
a vulnerable situation and the fact that the person in contro/ of them
demands or, at least, expects large sums of money on a weekly basis
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places him in possible confravention of Article 3 para (a) of the
PROTOCOL TO PREVENT SUPPRESS AND  PUNISH
TRAFFICKING IN PERSONS.™

Human rights under investigation

Human rights issues raised in course of the investigation include:'

4.1.

L

)

4.3,

4.4,

4.6.

4.7.

23.

Equality
"9 (1) Everyone is equal before the law and has the right fo equal protection

and benefit of the law.”
Human dignity
10. Everyone has inherent dignity and the right to have their dignity

respected and protected.

Freedom and security of the person
12 (2) Evervo.ars has the right fo bodily and psychological integrity. .

Slavery, servitude and forced labour

13. No one may be subjected to slavery, servitude or forced labour.

Privacy
14. Everyone has the right fo privacy...

Freedom of movement and residerice

21 (1) Everyone has the right to freedom of movement.

Labour relations

{1) Everyone has the right to fair labour practices.

¥ Para 4344 of the Judgement
' Chapter 2 of the Constitution of South Africa



5.2

5.3

5.4

6.1

SCOPE AND PARAMETERS OF THE INVESTIGATION

The scope and parameters of the investigation and this report were informed by
both the Court’s request and the mandate of the Commission however limitations

and challenges in respect of the investigation are documented below.

The components of the investigation were identtfied from a reading of the extensive
court record, which set out the concemns raised by the court in its judgment
regarding the conditions under which foreign dancers are procured, and the
contracts entered into between the darcers and Mavericks. These issues include
trafficking; fair labour practices; human dignity; equaility; privacy and freedom of

movement.

- Given that the dancers involved in the itigation that gave rise to the request for this

nvesligatien ware forsigners, tha Renc. aiso deals briefly with immigration policy.”
Aran from the ssiues relating to permiz fo enter and work in South Africa, all the

isgues identfied apoly to both foreign and South African dancers at Mavericks.

CHALLENGES FACED DURING THEE IKVESTIGATION PROCESS:

Compiexity of Issue under investigation

6.1.1Intersection of a range of legal guestions.

The existence of overlapping issues ir the investigation must be acknowledged as
these have a bearing on the determination of findings and recommendations

contained in the report. For instance, the absence or limitation of certain rights may

" It should be nofed that shorily after the judgment was handed down and once charges against them had been withdrawn by
the DPP, many [most] of the dancers working at Mavericks at the time the application was launched leff South Africa. The
Commission has therefore not restricted its investigation to the dancers specifically referred to by the court in its judgment, but
has included all dancers, foreigners and Scouth Africans, whc work al Mavericks and whose human rights may have been
infringed, or who may be vulnerable ¢ exploitation.



be a potential indicator of the existence of trafficking; abuse of immigration laws
may enable trafficking but may not necessarily meet the standard of evidence of
trafficking;'® and the issue of maintenance of labour standards would also be a

component of immigration law and discussions therein.

6.1.2 Definitional and evidentiary challenges.

The issues are complex, and are embedded in a context of diffuse and developing
international and domestic legal frameworks, which in turn give rise to definitional
and evidentiary challenges. The legislative challenges exist partly because of the

complexity of both the ethical and poticy underpinnings.

6.1.3 The contested nature of the issues

These intertwined issues and the shifting iegislative frameworks in which they occur
are not only comiplex, they are contested. The contested nature of the issues (the
debale aound ne cespective peower relations of employees or independent
sontractors: vihar constitutes an exploitative contract, immigration policy and its
implemeniation; or whether the legatization of sex work will result in the increase or
decrease of trafficking)'® invariably influences the wider debate, and has an impact
on propased interventions and future policy direction. For instance, it was evident in
the varniis interviews undertaken during the investigation that the position taken by
the indiviziual or organisation on one or more of these issues are informed by their
view as to whether or not the human rights of the dancers at Mavericks are being
infringed. This also shaped their critigue of the Draft Report, including what facts
and factors the Commission should consider relevant in coming to its conclusions

and the recommendations it should make.

The moral and political views underpinning the debate around prostitution/sex work

have permeated some of the inputs and perspectives of individuals and

2 But may be evidence of people smuggling
3 For instance, the Counter-Trafficking Coalition in Cape Town — a coalition of NGCs (and the ICM) which aims to co-operate

an issues involving trafficking, be it advocacy, prevention and education campaigns or assistance to trafficking victims —
aPparently no longer operates effectively ar even meets due to the different positions held on the legalization of sex work.
“There are those who hold the view that stripping or performing lap dances in small booths in which the sex-act is simulated
is in and of itself a viclation of the dignity of the dancer. This is based on the position that women cannot consent to
exploitation or commadification their bodies ard by extension the violation of their human right to dignity.



organisations. If, as has been alleged, sexual intercourse for reward takes place at
Mavericks, this would be a crime under the Sexual Offences Act 23 of 1957 as
amended.’®> Whether or not this would constitute a human rights abuse would
depend on the facts of each case; the context (including the elements within the
definition of trafficking, such as coercion and deception); as well as the theoretical

and political positions taken on choice and agency in the sex-work debate.

Other contributors went further to argue that touching, simulation of sex acts and
friction dancing should be included in the definition of sexual act (currenily widened
in the definition of sexual act and sexual violation in the Criminal Law (Sexual
Offences and Related Matters) Amendment Act, 2007. By impiication, they argue
that the sale of these 'services’ should be considered as a form of prostitution and

therefore a criminal offence.

Simitarly, if, as has been suggested, the only conclusion to be drawn from the
- “mooking out” fae or the fines imposed on dancers wishing to leave before the

Maverick's closas. (s that this amounts to “oimping” the dancers.'®

In thus investigatior context has therefore been key to understanding the issues and
identifying patterns that aid in formulating questions in the investigation. The

context and the results of the investigation have ultimately informed the

recommendations.

6.2 Constraints of the Investigation

6.2.1 The Commission does not have the mandate, capacity or resources to conduct
criminal investigations. Where the Commission finds prima facie evidence of g

crime, it is required to refer such matters to the appropriate law enforcement

agencies for further investigation.

'® Section 2 and 3 which deal with brothels; and Section 19 Enticing to commission of immoral acts
'® See Section 3 and in particutar 3 (B}, (c}. (d), (e) of Criminal Law (Sexual Offences and Related Matters) Amendment Act,

2007.
10



6.2.1.1.

6.2.1.2.

6.2.1.3.

6.2.1.4.

The Commission does not have the expertise and resources required to
conduct investigations into organised crime. Its mandate is to investigate
human rights abuses, which may overlap with criminal activity. Where
there is evidence of human rights abuses the Commission must
investigate and where appropriate depending on the nature of the
violation seek to remedy the matter either through conciliation or

mediation process or to refer the matter to the Equality Court.

The Commission is required to cooperate with other statutory bodies.
These procedures are provided for in Section 7(1)(b) of the Human Rights
Commission Act, 1994 (Act No. 54 of 1984) which provides that the
Comrnission shall co-operate with institutions, bodies or authorities similar
to the Commission to promote co-operation in relation to the handling of
complaints in cases of overlapping jurisdiction. This is spelt out clearly in
terms of its. Complaints Handling Procedures, tssued in terms of Section
3 6) of the Human Rights Commission Act 54 of 1984 (Gazette, 27
danpry 2012 No 34963). the Commission may refer a matter to an
appiagiizis institution, body or authority having overlapping jurisdfction
and who could more effectively or expeditiously deal with the matter."” In
instances where labour issugs are involved, for example, the Commission
may refer to the appropriate body such as the Commission for
Conciliation Mediation or Arbitraticn (CCMA) or Labour Court, whichever

is appropriate.

The Commission does not have the resources to conduct forensic
investigations.  “Follow the maney” is always good advice for an
investigator and evidence supnorting trafficking may be unearthed, such

as control of the dancers’ money, or payments to agents for airline tickets.

The Commission is not equipped nor does it have access or powers to

conduct organised crime investigations. The investigation of trafficking

" The basis for the referral is Chapler 4 Sections 12(7) and 12(8) (&} respectively, of the Commission’s Complaints

Handling Procedures.
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across . borders is time and resource-intensive and requires a
coliaborative effort between other countries and international law
enforcement agencies, to which the Commission is not privy. It was also
not possible for the investigators to investigate the personal
circumstances of the dancers - to establish, for instance, whether or not
they came from poor backgrounds — or to investigate allegations against

recruitment agencies in other countries.

6.2.2 Interviews with !aw enforcement officers and prosecutors confirmed the difficulties
involved in investigating and prosecuting trafficking and trafficking-related offences.
While it may be relatively easy to arrest a woman who is working without a permit or
on a fraudulent permit, it would be more difficult to obtain information on the
persor:; or organisations that brought a woman to South Africa and/or who were
exploiting her. The nature of frafficking, it has been acknowledged. requires
international networks and is organised in nature; occurring across borders and on
2 vast scale; is wa'l resourced financiaily with complex networks including corrupt
coverament officiali; and by nature, violerit or embedded with the threat of violence

and mitmidation.

-6.2.3 It is also worth noting that the dancers for Mavericks represent what might be
termed the "high end” of the trade. Scme identified themselves as professional
dancers who invest in therr skills, spencing long hours at the gym and in beauty
parlours. This is the visible face of the industry, but many scholars/commentators
have noted that the worst abuses occur at the lower end of this market, in poorer

parts of the City, out of sight and hidden.

Concern was expressed by a range of stakeholders, during the interview process,
that the Commission, by limiting the focus of its investigation into Mavericks was
problematic and even counter-productive, given instances of human trafficking and

exploitation which occurring in more serious cases and at the lower/bottom end of

the market and invelving children.

6.3 Hostility of dancers

i2



6.3.1The investigation was hampered by the initial hostility which the dancers displayed

towards Commission staff. In addition to the reluctance of the dancers to be open,
communication was hampered by the fact that most of the foreign dancers

interviewed were not fluent in English.

6.3.2 The dancers exhibited high levels of suspicion.

The dancers were initiafly not willing to participate in interviews with the
Commission staff following their alleged abusive treatment by the DOHA and the
SAPS during 2 ‘raid’ when they were kept at the Barrack Street offices for a number
of hours before being {aken to the pclice station where they allege they were

subjectsd to further abuse and held in police cells before being processed.

6.3.3 The women were not willing to comply with request to be interviewed due to the late

&

S
PN

nights that they work.

To choumvent tus problem the Commissini attempled to engage women both
doving s osihe wgr.and during fomal inorviews at the Commission's coffices.
Vvoinaen weare encolaged to approach (e Commission on their own accorc and in

their own time after instial meetings with them at the Commission’s offices.
Delays in Receiving Information from Reiovant Parties

6.4.1. Prior to the investigation, the Commission had requested information from the

DOHA, but this had not been forthcoming.

6.4 2. The Cornrnission experienced further delays in obtaining information that was
subsequently reguested from the DOHA as well as information requested

from the attorneys acting on behalf of Mavericks.

65.4.3. The Commission had been advised thar the owner of Mavericks and his

attorney had at the time, been out of South Africa, hence the delay.



6.4.4. The inaccessibility of officials from the government departments for purposes

of consultation further frustrated the investigation.

6.4.5. The Commission remains concerned that the right to fair labour practices of
dancers working at Mavericks (and many other clubs where dancers sign
contracts as independent contractors, but are nevertheless subjected fo
significant management controi) may be im‘ringed.18 The Commission is not
preciuded from referring this aspect of the complaint to the CCMA and the

Department of Labour for further investigation.

7. . Investigation by the Commission

7.1. Site inspection and interviews

7.1.1 Following the referral of the matter to the Commission by the Court the Western
Cape Provincial Office of the Commissicr conducted a site inspection visit on 9 July
2012 Thz inspection was unannounced, huwever, Mavericks attorneys had been
giverr notica of the Commission’s intzntion to visit the club in pursuant of its
investigation and the power of the Comrnission in this respect. The Commission
was met by the “Manager” who was interviewed, and a site inspection was
undertaken of the club and living areas. The Commission also attempted to
interview five women in their quarters - these unscheduled interviews were

. conducted between Commission staff and dancers without the “Manager”. The
dancers proved hostile and reluctant to gcommunicate these initial interviews

rendered little information.

7.1.2Given the unannounced nature of the site inspection and the fact that many of the
dancers were not at the club at the time (not all dancers reside at the club and some
were on errands) the Commission scheduled further interviews at its offices in July

2012,

" The recommendation that the Depariment of Labour investigate the contractual relationshiz as well as the working
conditions of beth foreign and local dancsrs may result in increased regulation of the industry to the benefit of the dancers.

14



7.1.3The Commission obtained a register from management of the women who were
working at Mavericks at the time of the investigation. Out of the 32 women working
at Mavericks, four were on vacation and hence unavailable for interview. Out of the
28 available women, the Commission interviewed 19. Ten of the women
interviewed were non-nationals and nine were South African women. Maverick’s

management was interviewed independantly of the women and did not sit in on the

focus groups.

On the 11 July 2012 a legal officer from the Commission met with all the dancers at
Mavericks to introduce the Commission and to explain the process. Mavericks’

management was also asked to submit a register of all the women employed to the

Comraission.

- The Commission conducted further interviews with Maverick dancers between 17
July and- 23 July in which 18 women were interviewed through focus group
discussions and ane on one interviews, 2 uriher interview was condicied with the

Marager. ™

Due to the unavailzbility of the women ara their hostility during the one-on-one
interviews conducted previously, it was decided that the Commission would host &
combination of focus group discussion znd one-on-one interviews ta improve
rapport and generate a level of trust with Ce.missian staff. The dancers were also
encouraged after this introductory pracess t¢ approach the Commission at any time

subsequently to discuss any concerns.

A total of three focus group sessions and five une-on-one interviews were held with

dancers during this period.

No women from Mavericks approached the Commission after the interviews for

assistance,

7.1.4 Interview Method

%7 July 2012 - 5 wemen (1 focus group with 4 women. 1 individual interview}, 18 July 2012 - 4 women), 19 July - 8 women
—focus group) and 23 July 2012 {3 women in one on one interviews).

15
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Caim

7.3

7.141.

7.1.4.2,

7.1.4.3.

The interviews were conducted in focus group discussions with four to
eight women at a time. General discussions were undertaken with all the
women in the focus groups, allowing for each woman to give their view
and perspective. Certain women were more forthcoming than others.

However, the focus groups were facilitated in such a manner as to allow

maximum participation.

The one-on-one interviews were conducted according to a structured
interview instrument, which had been prepared before the actual

interviews. [n some instances, interviewees asked additional questions.

It is important to note that due to the secrecy and shame often associated
with ‘stripping’, women do not often share the nature of their work with
their families. Even though Mavericks is considered to employ a large
rrumber ¢! foraign wornen, at the time of this investigation there were more
Soutn  African women employed than foreign women. Hence the
exparienc2s, reasons for engaging ' this nature of work, and other factors

may vaiy Iri seme instances bewszn foreign and South African women.

Submission of draft report to Desai ADJP

On 21 Septernber 2012 a draft report was handed to Desai ADJP. Draft reports

were also submitted to the parties to the litigation on 26 September 2G12. The

parties were afforded an opportunity to make inputs/provide comments on the Draft

Report. The Commission has taken these comments and criticisms into account in

- the final report. Subsequent to this process the Commission also broadened its

scope of engagement with other individuais and organisations into the broader

context in which such violations might take place.

Unannounced site inspection during operating hours

7.3.1 The Commission conducted an unannounced visit to the club on the evening of 10

Cctober 2012. Two male members of the Commission’s staff visited the Club as

16



paying

guest to observe and gather further information in support of the

investigation.

7.3.2 The objective of the visit was to:

- 7.3.21.

7322

7.3.2.3.

7.3.24.

assess and observe the operation of the club generally;

modus operandi of the club inciuding allegations of “forced alcohol”

consumption by the dancers;
clarify the “services” being offered and/or rendered; and

identify any other matters arising from such observations which may
corroborate, enhance or highlight any further concerns raised by the court
and in the draft report of the Commission on matters identified to date in the

investication.

5.3 The feedbachk and chservations of the invest jators were as follows:

7.3.3.1.

- 7.3.3.2.

7.3.3.3.

The entrance fee included supper {a choice between three meals). Within a
few minutes of having been seatex the investigators were approached by
an Asian woman dressed in traditional biack attire and who enguired
whether they wanted a shoulder or neck massage, which was priced at

approximately R120.

There was a mix of patrons, both foreign (mainly Chinese, Indian, Pakistani,

European) and South African.

Patrons were approached by the dancers, who tried to entice patrons into

having a table or lap dance. If no interest was shown, they moved on to

other patrons.

17



7.3.3.4.

7.3.3.5.

7.3.3.6.

7.3.3.7.

SECRCE}

7.3 3.9,

Dancers took turns dancing around the central pole dance area. Some of
the dancers stripped by just removing their tops while other dancers

stripped down completely as part of their routine.

A lap dance was priced at R200 per person for a period of six minutes only.
Dancers adhered to the allocated dance time. The Commission’s
investigators were taken to a small room with a leather couch where the

dancer went through her routine.

The investigators did not observe any illicit drug activity in the club. The
bouncers were not around in the main area and nobody seemed to have
been monitoring the dancers closely. There were no obvious signs of

restrictions on movement of dancerz.

The dancers were drinking; however, it was within the patrons’ discretion

vehether they bought a drink(s) for aivy of the dancers.

The investyjators were offered i oution of a dance at a cost of R1000,

which lasts for 15 minutes and ir: ‘orms of which touching was permitted.

in the course of the evening a parade took place. All the giris in the club
were introduced one by one (each Iad ta parade to the central dancing pole
while being introduced, then procsedad downstairs and formed a line).
Once ali the dancers had been introduced they then paraded through the
central seating area around the pairons. At that point the investigators

observed 37 dancers were countad, 3!l of whom were topless.

7.3.3.10. There was a VIP area where dancers performed a private dance for a

patron. The curtains which were thick were drawn in the booth at that
stage. The booth itself was small - just targe enough for two patrons to be

seated plus the dancer who would perform the dance.

7.3.3.11. Another area within the club was noted, though not visited by the

investigators, called the "The Library”. This area the investigators were

18



7.4

informed was more exclusive than the VIP area. The fee for a dance in
“The Library” commenced at a cost of R1750 and could last up to 30

minutes.

7.3.3.12. From the investigators observations none of the dancers, at any point

appeared to be under any kind of duress.
Informal interviews conducted with patrons and dancers.

One patron interviewed informally declined to go on record indicated that he had
withessed sex between dancers and patrons in the library and that this was

common knowledge as to “what went on thers”

Interviews conducted with a former dancer who previously performed at Mavericks

confirmed that sex took place within the booths. She further indicated that patrons

- were allowed to touch dancers. However, she, for fear of her life and previous

thieats against her family from other establisihmenis in which she alleges she was

raficked and held egainst her will, declined t& gu on record.
interviews with management of Mavericks

Managzment of Mavericks were interviewed and responded to requests for

information.
Gourt appearance on 18 December 2012

The Commission was summoned to Court on 18 December 2012 by Desai ADJP.
During court proceedings Desai ADJP stated that the Commission had not
sufficiently applied its mind to the Palermo Protocol and accordingly requested the
Commission to relook at this aspect of its Report. The Commission was requested
to file its report on the 15 February 2013. (The Commission subsequently made
representations to the Judge regarding an extension of time required to complete

the investigation and procedures in respect of investigation and finalisation of its
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7.7

Report as determined by the Human Rights Commission Act and Procedures of the

Commission. All parties were duly notified thereof).
Appointment of Counsel
Following the court appearance the Commission briefed counsel to assist it with the

finalisation of the report and to provide specialist input migration policy, immigration

faw, labour law and criminal law in order te boost the Commission’s capacity to

‘address the gaps in the report in relation to the concerns raised by Desai ADJP and

others.

Further engagement with government degarimants and interest groups.

in the course of its investigation the Commission conducted interviews with a

.~ number of government departments and interest groups in order to gain a wider

wnderstanding of the context of within whoit, clubs such as Mavericks operate as

W as undersiandimg the legal and policy chaidenges assoeciated with these clubs.

(sovernment vapaltments interviewad:
(1) DOHA;
(2) National Prosecuting Authority;
(3) The Hawks;
43} South African Police Services,;

(5) Metro Police.

Chapter 9 Bodies

(1) Commission for Gender Equality;

interest groups-
(1) SWEAT;
(2) Annex;
(3) Embrace Dignity;
(4) Rape Crisis;
(5) Stop Trafficking;
20



(6) Concerned civil society group/individuals who requested anonymity;

(7) Women who worked within the industry.

The DOHA and the South African Police Services provided an extensive and
detailed background of the intergovernmental structures established in order to
counteract trafficking and trafficking-related offences, as well as details of current
and past investigations in Cape Town, and the challenges involved in cbtaining
successful prosecutions. This input provided significant background understanding
of the methods used by traffickers, profiles of traffickers, the various agents or

middle-men (and wornen), as well as the victims.

In the interviews conducted with the 1OM and NGOs who deal with trafficking and
sex work more generally, the Cormmission sought information on the work of the
organisation as well as their interaction with other NGOs; policy makers and law

enforcement agencies; and victims of trafficking and related human rights abuses.

The mvestigatizn alsu dealt with the specific situation at Mavericks.  All the
cigznisations and irdividuals were asked to provide details as to their involvement
with Mavericks; for instance, whether a dancer had approached that organisation for
., assistance or used a hot line. Law enforcement agencies were asked about

investigations specifically pertaining to Mavericks or their dancers.

7.9 Desktop research

lJesktop research included a literature review; examination of international and
. “omestic legal frameworks {including case tfaw); the court record; and online

SQuUrces.

. Legal Framework
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8.1

International Legal Framework

8.1.1 Conventicn on the Elimination of all Forms of Discrimination against Women (1879)

[CEDAW]®

South Africa signed the CEDAW Convention on 29 January 1993 and ratified it on
15 December 1995. The Convention prohioits all discrimination that has “the effect
or purpose of impairing women’'s enjoyment or exercise of their fundamental rights

and freedoms.™' Article 6 provides that States Parties must take all appropriate

measures, including legislating, to suppress “all forms of traffic in women and

exploitation of prostitution of women”. CEDAW further recommends that all States
Parties take specific punitive and prevent:tive measures to overcome trafficking

and sexual exploitation.

£.1:2 Convention on the Rights of the Child (1989) [CRCT

Sooti- Africs ratifize: the Convention on the Righiz of the Child on 16 June 1995, A

nisnber of provisions i this Convention are reizvant to child trafficking.

8.1,3 Optional Protocol to the UN Convention on the Rights of the Child on the Sale of

Children. Child Prostitution and Child Pornography (2000) [OPSCT®

The Opiional Protocol is a supplement to tha Convention on the Rights of the Child,

requiring that States Parties prohibit child pornography, child prostitution and the
s of children. South Africa ratified this protocol on 1 July 2003. While trafficking

is not specifically mentioned, there is a dafinition of the "sale of children™..“any act

‘or transaction whereby a child is transferred by any person or group of persons to

another for remuneration or any other consideraiion.”

£ UN General Assembly, Convention an the Elimination of All Forms of Discrimination Against Women, 18 December
1579, United Nations, Trealy Series. vol. 1249, p.13, available at.
hitp:/fwww unher. orgfrefworld/docid/3aebk3970.himi [accessed 28 August 2012]

Vil "
“1d, Adicle 1
2 UN General Assembly, Conventian on the Rights of the Child, 20 Navember 1989, United Nations, Treaty Series. vol. 1577,

?. 3, availabie at: hitp /iw w o unber.org/refworlcidocid/3az5h38f0. html [accessed 28 August 2012]

* UN General Assembly, Optional Protocol to the UN Conventian on the Rights of the Child on the Sale of Chiidren, Chitd
Prostitution and Child Parnography, 25 May 2000, United Nations, vol. 2171. p. 227, available at

hitp-iwww2 ahchr arg/englishilaw/cre-sale. him [accessed 28 August 2012]
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8.1.4Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially

Women and Children, Supplementing the United Nations Convention against

Transnational Orqa‘nized Crime (2000) [Palermo F’rotoc:ol]24

South Africa signed the Palermo Protocol on 14 December 2000 and ratified it on

20 February 2004.

The Palermo Protocol provides a definition of human trafficking in Article 3 as

follows:

(a; ‘Trafficking in persons’ shall mean the recruitment, fransportation,
fransfer, arbouring, or receipt of persons, by means of the threat or
use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or a position of vulnerability or of the
giving or receiving of payment or benefits to achieve the consent of a
ravson having confrol over another person, tor the purpose of
~aplostation. Exploitation shall include, at a minimum, the exploitation
af the prostitulion of others or other forms of sexual exploitation,
forced labour or services, slavery or practices similar to slavery,
servitude or the removal of organs;

(L) The consent of a victim of trafficking in persons to the intended
syplyitation set forth in subparagraph (a) of this article shall be
rrelevant where any of the means set /orth in subparagraph (a} are
used;

) The recruitment, ftransportation, transfer, harbouring or receipt of a
child for the purpose of exploitation shall be considered ‘trafficking in
persons” even if this does not involve any of the means set forth in
subparagraph (a) of this article;

{d) “Child” shall mean any person less than eighteen years of age.

2 N General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention against Transnational Organized Crime, 156 November 2000, available at:
http./Awvna. unhcer.ora/refworld/docid/4 7207 06¢0.himl [accessed 28 August 2012]
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As a result of the ratification of these international legal instruments, South
Africa is bound to these provisions and required to ensure that the rights of
women and children are adeguately protected.

8.2 Regional Human Rights Instruments

8.2.1 African Charter on Human and Peoples’ Rights (1981)%

South Africa acceded to this Charter on 9 July 1886. The African Charter on
Human and Peoples’ Rights (also known as the “Banjul Charter”) is the foundational
document in the African human rights system. A number of rights set out in the
Charter are important in the context of human trafficking. Article 4 provides that all
persons are entitled to respect for their life and the integrity of their person. Article 5
states that every person has the right to human dignity and prohibits all forms of
exploitation and degradation of persons; particularly slavery, slave trading, torture,

civat inhuman or degrading punishment and treatment.

LA

South Africa ratified the Charter on 7 January 2000. In terms of Article 29 on Sale,
Trafficking and Abduction, “States Partizs to the present Charier shall take
appropiiate measures to prevent: (a) the abduction, the sale of, or trafficking of
chifdren for any purpose or in any form, by any person including parents or legal

-quardians of the child; (b) the use of children ir all forms of begging.”

- 8.2.3 Protocol to the African Charter on Human and People's Rights on the Rights of
Women in Africa (2003)%’

® Organization of African Unity, African Charter on Human and Peoptes’ Rights ("Banjul Charter"), 27 June

1881, CAB/LEG/E7/3 rev. 5, 21 LL.M. 58 (1882), available at; hitp/fwww unher.org/refivorldidocid/3ae5b3630.html [accessed
28 August 2012]

* Organizaticn of African Unity, African Charter on the Rights and Welfare of the Child, 11 July 1990, CAB/LEG/24.5/49
(1990}, available at; http/iwww.unher ora/refwerld/docid/3ae8b38418.html [accessed August 28 2012]

27 African Linion, Protocol to the African Charter on Human and Peaple’s Righis on the Rights of Women in Africa, 11 July
2003, available at; htto/fwwsn unhcr ora/refworld/docid/3f4k139d4 html {accessed 28 August 2012]
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The Protocol to the Africa Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (“the African Women'’s Protocol”) was adopted in 2003 to expand
on the rights set out in the Charter, with particular reference to Article 18(3). The
Protocol specifically deals with human trafficking under Article 4, which guarantees
the right to life and the integrity and security of the person. Certain other provisions,
such as Article 3, setting out the right to dignity, are also relevant to this

investigation, South Africa ratified this Protocol on 7 December 2004,

South Africa must adhere to all African regional iegal instruments to which it is
bound. It is clear that South Africa has a legal imperative to protect the rights of
woen and children and to ensure that appropriate legislation and policies are

drati-d and implemented.

8.3 South African Legislative Context

8.2.1 Tunelihon of the Republic of South Africa, 19967°

The foiowing provisions of the Constitution are relevan: (o ihe rights of women and

specifically the rights of women working at Mavericks as dancers.?® it is against the

oantron of the Constitution that this investig=ation has taken place:

Eguality
“4. (1) Everyone is equal before the faw and kas the right to equal protection

and benefit of the Jaw.”
Fuman dignity

“10. Everyone has inherent dignity and the right tc have their dignity respected

and protected. ”

Freedom and security of the person

** Constitutan of the Republic of South Africa, 1996, available at:
hitp:/Aww info.gov.za/documenls/constii: lion/1896/ndex.him [accesser! 28 August 2012]
*¥ No dancers working at Mavericks were helow the age of 18.
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“12. (2) Everyone has the right to bodily and psychological integrity...’
Slavery, servitude and forced labour

“13. No one may be subjected fo slavery, servitude or forced labour.”
Privacy

“14. Everyone has the right to privacy...”

Freedom of movement and residence

21.(1) Everyone has the right to freedom of movement. ©

{.abour relations

“23.(1) Everyone has the right to fair labour practices.”

8.2.2t antion of Izuushty and Prevention of Unfair Discrimination Act, 4 of 2000

STTL [y ATSE
IPEPUDA]

Prohibition of unfair discrimination on ground of gender

Su'bje?c:.t to section 6, no person may unfairfy discriminate against any person on the
ground of gender, including —  gender-based violence; female genital mutilation;
the system of preventing women from inheriting family property, any practice,
inciuding traditional, customary or religious practice, which impairs the dignity of
women and undermines equality between women and men, including the
undermining of the dignity and well-being of the girl child; any policy or conduct that
unfairly limits access of women to land rights, finance, and other resources;
discrimination on the grounds of pregnancy; limiting women's access to social
services or benefits, such as health, education and social security;, the denial of
access to opportunities, including access to services or contractual opportunities for

rendering services for consideration, or failing to take steps to reasonably

* Promotion of Equality and Prevention of Unfair Discrimination Act, Act No.4 of 2000, available at;
htip/iwww.acts.co.ze/prom of _egualityiwhnis.htrn [accessed 28 August 2012]
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accommodate the needs of such persons; systemic inequality of access to

opportunities by women as a resuit of the sexual division of labour,
South Africa has comprehensive constitutional rights protection as is evidenced
from the provisions above and the PEPUDA legistation. The sections outlined

above apply to both South African and non-South African citizens.*'

8.3.2 Prevention and Combating of Trafficking in Persons Act, 2013 (Trafficking Act) 32

The 2l was passed by the National Assembly on 29 January 2010 and formally

sicnad into law by the President on 29 July 2013.
The puipose of the Trafficking Act is:

‘To give effect to the Republic’s cbligations concerning the trafficking
o povsey:s 4 tenmms of infernational agreements; to provide for an
cifeince of frafficking in peisons and other offences associated with
fraffickimy w7 nersons; to provide for nieasures to protect and assist
victims of ltrafficking In persons; tc pirovide for the coordinated
implementalion, -application and administration of the Act; fo prevent
2wl comnat the trafficking in persons within or across the borders of

:he Repulic; and to provide for matters connected therewith.”
Under the Trafficking Act, 'frafficking in persons’ includes:

"4.{1) Any person who delivers, racruits, fransfers, harbours, sells, exchanges,
leases or receives another person within or across the borders of the Republic,
by means of-—

(a) a threat of harm;

(b) the threal or use of force, intimidation or other forms of coercion;

(c) the abuse of vulnerability,

(d) fraud;

*! Boloro v Bophutatswana
* prevention and Combating of Trafficking in Persons 8it, available at;
hitp:/AMww.info gov.za/view/TownloadFileAction?id=118892 [accessed 28 August 2012]
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(e) deception;

(f} abduction;

(g) kidnapping;

(h) the abuse of power;

(1) the direct or indirect giving or receiving of payments or benefits to obtain
the consent of a person having control or authority over another person; or

(j) the direct or indirect giving or receiving of payments, compensation,
rewards, benefits or any other advantage,
aimed at either the person or an immediate family member of that person
or any other person in close reflationship to that person, for the purpose of
any form or manner of exploitation, is guilty of the offence of trafficking in
persons.

(2; Any person who—

(a) adopts a child, facilitated or secured through legal or illegal means, or

(b) concludes a forced marriage with another person,

within or across the borders of the Republic, for the purpose of the

axploitaifon of that child or other person in any form or matter, js guilty of an

=fence "

Requtations which will operationalise this Act have, at the time of drafting of this

report, not been released for public comment.

2.3.4 Crimine Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007

Traificking in persons for sexual purposes is also prohibited under sections 70 and
71 «f the Criminal Law {Sexual Offences and Related Matters) Amendment Act 32
of 2007, and Chapter 18 of the Children’s Act 38 of 2005 deals fairly

comprehensively with the trafficking of children. 33

Chapter 7 of the Criminal Law Amendment Act 32 of 2007 sets out transitional
provisions relating to trafficking in persons for sexual purposes in partial compliance

with South African’s international obligations.

" Sections 281-291
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8.3.5 Offences under the Common Law

Depending on the circumstances of a particular case, there are a number of
offences in terms of which a person or persons suspected of being involved in the

trafficking of persons for the purposes may be charged.

Under the.common law, these options include, but are not limited to: abduction (the
unlawful and intentional removal of an unmarried minar from the control of her/his
parents or guardian with the intention of having sexual intercourse with the minor);
kidnapping (the unlawful and intentional deprivation of & person of her/his freedom
of movement): rape (unlawful and intenticnal sexual intercourse with a woman
withoui her consent); indecent assaulf {uniawful and intentional assault with the
object of committing an indeceiicy), assault (either common or with the intent to
inflict grievous bodily harm — unlawful and intentional zpplication of force to the

pzrson of apcther), mnd extortion.

8.3.6_The Sexial Offerces Act 23 of 1957 as arnended®

The Sexual Offences Act 23 of 1957 as amended has z number of provisions that
may be relevant when prosecuting a irafficking or trafficking-related case. These
include. Section 2 which makes it dlegal to keep a brothai; Section 10 makes it
unlawtu! to procure. an adult female for unlawful carna! intercourse with another
person; whilst Section 12 criminalises ihe detaining of a female against her wili,
either with the intention that she would have sexual intercourse with a male or with
the intention that she be detainad in a brothel; Section 12A makes it a crime to
assist a- person to communicate with another person for sex for reward; while
Section 20 prohibits living off the earnings of prostitution or assisting in the

commission of indecent acts.

* Sexual Offences Act 23 of 1957, avaitable at; hitp/www. justice.gov.za/legislationfacis/1857-022 pdt |[eccessed 28 August
2012)

29



8.3.7The Prevention of Organised Crime Act, 121 of 1998*° the Basic Conditions of
Employment Act, 1997; the Film and Publication Act 1996, the Domestic Violence
Act and the Intimidation Act 1982

All these Acts contain offences which relate to aspects of trafficking. Nevertheiess,
comprehensive legislation which deals with all aspects of trafficking, not just sexual
purposes or trafficking of children, but forced labour or similar slave-like situation,
forced marriages or adoption, was required in order for South Africa to fully meet
the cbiigations flowing from our ratification of the Palermo Protocol hence the

passing of the Prevention and Combating of Trafficking in Persons Act discussed

above.

£.3.8 Immugration Act 13 of 2002 {as amended by Act 19 of 2004)

The lmrnigration Act makes it clear that any foreigner who is in South Africa in
coiftavention of tat Act is an illegal foreigner and that illegal foreigners must
depart o are liabls to deportation.®® Although section 31(2)(b) has been used to
allcw victims of traificking who would otherwise be required to leave ic rernain n
Soutiy Atrica 1in ctuer to give evidence against their traffickers, law enforcement
officiais complain that foco frequently victims or possible victimg are merely
deported.® In such cases the victims may be denied needed human rights
proiewiion, and the investigation into the perpetrators of such abuses is hindered.
The ;- :sing into law of the Trafficking Act wili have the potential 1o enhance the
protection of human rights on both a national and internaticnal levei and assist in

combating organised criminal networks.

Apari from trafficking-related offences under the Immigration Act and the Basic
Conditions of Employment Act, 1997°% South Africa’s immigration and labour laws
seek to protect the human rights of both foreigners and South African citizens. The

next two sections of this report deal with these two areas of our law with regard to

* Preyeniion of Organised Crime Act, No.121 of 1998, available al;

htips./iwww fic.gov za/Download Content/L EGISLATION/ACTS/02. POCA pdf faccessed 28 August 2012)
Sections 1 and 32

¥ See US State Department Report on Trafficking for 2011 on South Africa in

htipfvoww, state gov'documenis/orqanization/164457 peli

*#\Which prohibits forced labour and slavery, Seclions 47 aud 28
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their relevance to this investigation. Immigration Act places a number of duties and

obligations on foreigners, their employers, state departments, learning and other
institutions and persons in charge of “lodging or sleeping accommodation ...for
payment or reward” — and failure to meet these obligations may constitute an
offence under the Act. Section 42(1) provides that (save for necessary humanitarian
assistance) no person may aid and abet illegal foreigners® or "a foreigner in respect
of any matter, conduct or transaction which violates such foreigners status, when
appiicable.” The examples .of prohibited conduct in this regard set out under
subsection 42(1)(b) are wide in scope and cover situations under which those

involved in the trafficking process may conceivably be prosecuted.*

Sectic.n 35 deals specifically with duties imposed on conveyances and the Director-
Genevai imay impose a fine of up to R 10 003 on the owner or person in charge of a
conveyance conveys a foreigner to a port of entry and that foreigner is not in
possession of a passport and visa (if required).*’ The person in charge of the
convevance 13 aizd responsible for the costs of detention and removal of a person
refusad zodeussion o South Africa at a port of entry.*® The Trafficking Act also
orcyvides oy spenlic offences and penalties on those who move people illegally -

whether they are smuggled or trafficked.*®
The policy cbjectives underpinning the Immigration Act are found in the Preamble.
The sizted airns of the legisiation include:

“(d) Economiz growth is promoted through the employment of needed
fereign labour, Jjoreign investment s facilifated, the enfry of
exceptionally skilled or foreign people is enabled, skilled human

resources are increased...and tourism is promoted.**”

*¥ An illegal foreigner is an foreigner who is in the Republic in contravention of the Immigration Act

® Such aid includes the issuing of a licence or authorizalion to conduct a business or occupation, entering intc an agreement
with an illegal foreigner in order to conduct business or eccupation or otherwise enabling him or her to do so, providing
accernmodation, or letting or selling property to an illagal foreigner, The purpose of spreading obligations widely is to make it
harder faor illegal foreigners to aperate below the radar.

" See section 50(3) and section 35(7)

2 Seclion 35(8)

3 Chapter 13 of the Trafficking Act

“ Paragraph (d) of the Preamble to the Immigration Act.




“(h) The South African economy may have access at all times to the

full measure of needed contributions by foreigners.”*

“(i) The contribution of foreigners in the South African labour market
does not adversely impact on existing labour standards and the rights

and expectations of South African workers."*®

The Immigration Act makes it clear that the state is to retain control over the
immigration of foreigners.”” The Director-General is empowered to issue
immigration permits and to withdraw them, subject to administrative justice
safeguards. The right to enter South Africa is limited to citizens, but both citizens

and foraigners have the right to leave.

The Immigration Act broadened the scope of temporary permits for foreigners
working in South Africa. The drafters of this legislation aimed to provide more
flevibility in respordding to the need to attract investment and skills, while at the

same time protecting South African workers.

A number of tempurary residence permits entitle the holtder thereof to work. These

include the holders of visitor's permits under subsection 11(1) (b) (i) {(issued to self-

supporting voluntary or charity workers); visitor's permits under subsection 11(2)
(short-farm work _authorizatiorn) and subsection 11(6) (spousal visas). Holders of

studv ;ermits under subsection 13(3) made do limited work and retired persons

may receive authorisation to work under section 20(2). Other work-related permits
include: treaty permits under section 14, business permits under section 15; work
parmits, which include quota work permits (where certain scarce skills have been
identified by government), intra-company transfer work permits (for employees of

multi-national companies), exceptional skills work permits and general work permits

 thid para (h)

' fhid para (j)

7 ibid para (b). This is seen as essential to the sovereignty of the state, which was affirmed by the Censtitutional Court in Ex Parte
Chairperson of the Constitutional Assembly: in Re Certification of the Constitution of the Republic of South Africa (the Cedification
jucgement) in guoting the fellowing passage from Tribe’s American Constifufional Law: "It is an accepted maxim of international law,
that every sovereign nation has the power, as inherent in sovereignty, and essential to self-preservation, to forbid the entrance of
foreigners within its dominions, or to admit them only in such cases and upon such conditions as it may see fit to prescribe.” 1996(4)

S5A 744(CC) at para 21



under section 19; corporate penmits under section 21 and exchange permits under

section 22.*8

Section 19 of the Immigration Act provides for a number of different types of work
permit, with specific requirements for each type. The requirements, which are set
out in the Immigration Act and the Regulations, are designed to respond tc the
needs of the employer as well as the impact on existing labour standards and the

rights and expectations of South African workers.

The requirements for the general work permit reflect the emphasis on a need being
established by a prospective employer for foreign workers. For instance, a
prospertive employer must provide proof of a diligent search for a South African or
permarent resident with similar skills and gualifications to the foreigner it wishes to
employ. An advertisement must be placed in a national newspaper in order to
facilitate this search, which would also meet the policy requirement of the
exnectations of Scuth African workers to be afforded job opportunities. Labour
standardz 2r2 oretected (both South African and foreigners) by reaquiring
benchmading certihcates and employment contract. Proof of qualificatinns #nd

experience 13 aiso required.

The corporate permit is the only permit issued to an employer. Alt osther sermits
referred™to in the chapter of the Immigration Act dealing with temporary residence
permits are issued to individual foreigners. The predecessor to corporate permits
under the Aliens Control Act 96 of 1991 largely served the needs of mines and agri-
business for foreign iabour. Under the immigration Act, corporate permils have
been expanded to include employers of skilled labour who can show the need to

employ foreigners (such as call centres). *®

The corporate permit is issued to a corporate applicant based on the corporate

applicant satisfying the Director-General (who consults with the Department of

*® The holders of asylum seeker and refugee permits issued under the Refugees Act, 130 of 1998 may also work. The DOHA
and SAPS officials interviewed noted that a number of women employed in various dance clubs and brothels in and around
Cape Town have been found to be in possession of thasa permits, which are also used by labour traffickers.

“* There are three categories of corporate permit holders: farmers; mines and “other”.
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Trade and Industry before issuing the permit) of its need to employ foreigners.®® The
corporate applicant may then employ foreigners without having to meet all the
requirements required for a general work permit, such as advertising the position in
a national newspaper or obtaining a salary benchmarking certificate. The

expectations of South Africa workers are met by the corporate applicant satisfying

1

the Director-General of the need for foreign workers.®" Labour standards are

ensured by the requirement of the employment contract.

The Director-General issues both a corporate permit and corporate worker
certificates to the corporate applicant. The foreigners recruited by the corporate
employer then submit an application for a temporary residence permit, together with
the coruorate worker certificate and the employment contract to an office of the
Departinent of Home Affairs in South Africa or an embassy abroad.* Once the work
permit has been issued to the foreign employee the corporate worker certificate is
returned to the emplayer who must keep it on record.”® The holder of the corporate
peimit is obliged under bath the Immigration Act and the Regutations to report to the
BOHA when the corporate worker leaves ifs employment. The Director-General
withdrew the corpurate permits on the basis that Mavericks had not met the
conditions of these permits. This decision and the basis therefore, is the subject of

the review application.

Up until the withdrawal of the corporate parmits issued to Mavericks, most of the
foreign wancers working at Mavericks were residing and working in South Africa on
permits issued under the corporate permit.>* However, as was evident from the

pleadings one was on a volunteer permit authorizing her to do voluntary work with a

" The corporate employer must also provide financial guarantees to defray deportation costs should the corporate permit be
withdrawn or the individual foreigners employed on such permit fail to leave when they are no longer subject to the permit.
' Section 21(2)(c)

Other, more general temporary residence permit requirements must also be met, such as a medical and radiological report.
and a police clearance certificate.
% Subsection 21(2} (a) provides that the corporate applicant must provide an undertaking that it will (i) take prescribed
measures to ensure that any foreigner employed in terms of the corporate permit will at all times comply with the provisions of
this Act and the corporate permit; and (i) immediately nolify the Director-General if it has reason 1o believe that such foreigner
is no longer in compliance with subparagraph (i). Subregulation 18(4) siates that “in order 1o comply with subregulation (3} (¢},
a corporate applicant shall return the certificate contemptated in subregulation (2} {b) to the Director-General on completion of
the corporate worker's tour of duty.” This purpose of this subregulation is to ensure compliance with the terms of the corporate
Eermit. For instance, the Department must be able to monitor how many foreigners are employed by the corporate applicant.
* The Act does not give a name for the permit issued to an individual in respect of whom a corporate worker cerificate has
been issued under the corporate permit, but in recent years the words "cosporate worker” usually appear on the temporary
residence permit issued in terms of section 10.
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church, and others were applying for the renewal or extension of spousal permits

under sections 11(1) (ii) and sections 11(6) respectively.’®

According to the Maverick’s website, dancers who wish to work at Mavericks are
advised to apply for authorisation to work while holding a visitor's permit in terms of
section 11(2). *® A visitor's permit is initially issued for a maximum period of three
months and may only be extended for a further three months.®” However, according
to Immigration Directive 27 of 2011 issued by the Director-General on 5 December
2011, work authorisation in terms of section 11(2) is no longer issued to exotic
dancers. This directive is the subject of the application for review under case

number 1927/12 referred to above.

3.3.9Labour Leqislation

While the lack of consent is the primary indicator of trafficking, the exploitative or
serviie canditions of work are both an indicator of a lack of real consent, and a
separate indicator of rafficking.® In the case which gave rise to this investigation
the court, in commaniing on the nature of the contract, the conditions under which
dancers were expected to work, and the fact that they were neither paid at all nor
given benefits, expressed the opinion that these factors made them suscepiible tc
exploitation. The question for this investigation is whether or not the dancers are in
fact exploited and their human rights infringed. In order to make sucn a finding
(even if such finding is prima facie} the nature and content of the conirzctual

relationship between the dancers and Mavericks must be interrogated.

As mentioned above, the very nature of what constitutes an exploitative contract is
contested as it is predicated on an assessment of the respective bargaining power
of the parties, as well as the allocation of risk. For instance, it could be argued that

as a revue ciub needs dancers to attract patrons and make money, and the dancer

** Replying papers Mavericks

o Mavericks website http/www.mavericks,ce.za/become-a-dancerfvisa-work-permit [accessed on 30 September 2013]
Section T1(1)i)

¥ UN Cornmissien en Human Rights, Report of the Special Rapporteur on Violence against Women, its Causes and

Consequences, Radhika Coomaraswamy. submilfed in accordance with Commission on Human Righis resolution 1987/44.

Addendum: Report on the mission to Haiti, 27 January 2000, E/CN.4/2000/38/Add.3. availabie at:

hilpLwaww. refwor'd era/docid/3b00f42e . hirml [accessed 4 Octcber 2013)
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needs a venue in which to dance and earn an income, the bargaining position is
equal. However, this does not take into account the fact that foreign dancers may in
many instances be vulnerable due to their isolation, language difficulties and

dependence on the venue where they earn their income.

The question of unequal bargaining relationships is particularly relevant in the

context of employment, or employment-like relationships.

The right to fair labour practices enshrined in the Constitution finds its expression in,
amongst other legislation, the Basic Conditions of Employment Act No. 75 of 1997
ana the Labour Relations Act 66 of 1995 ("LRA"). The guestion is who is entitled to

the protaection afforded by this legislation?

The definition of “employee” in section 213 of the LRA reads as follows:
“Employee” means —
(al any nwrcon. excluding an independent contractor, who works for
sither Leison o tor the State and who receives, or is enlifled to recaive,
any raniuraraiinn and
(b) any oiner person who o any manner assists in carrying on oj
conduciing the business of an employer, and ‘employed’ and ‘employment’

- have crrresponding meanings to that of ‘employee™.

The dodretion batween employees and independent contractors has received
much atiertion over the years from our courts.® Two recent cases provide guidancs

as to the applicable legal test.

In State [nformation Technology Agency v CCMA®, the Labour Appeal Court
approved the “substance over form" approach posited by it in Denel (Pty) Ltd v
Gerber®! The existence of an employment relationship is judged on the basis of the

substance of the arrangements between the parties as opposed to the legal form

* See for example Smit v Workmarn's Compensalion Commissioner 1979 (1) SA 51 {A) 61A-H; SABC v McKenzie [1999] 1
BLLR 1 (LAC) 8A-!; Niselow v Liberty Life Association of Africe Ltd 1998 (4) SA 163 (SCA).

& (2008) 29 ILJ 2234 (LAC)

&1 (2005) 26 ILJ 1256 (LAC)
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adopted.®? In other words, the terms of any written contract are but one factor to be
considered, but are certainly not determinative of the rela'[ionship.53 When
determining the question of an employment relationship, the court must consider the

following primary criteria;

(1) an employer's right to supervision and control;

(2) whether the employee forms an integral part of the organization with the
employer; and,

(3) the extent to which the employee was economically dependent upon the

employer.

The Tourt held that when determining whether or not an employee is economically
depenident on an employer, the gquestion to be asked is whether the person retains
the capacity to contract with others. The fact that a person is required by contract to
only provide services to one “client” is a very strong indication of economic
dependence.®

i Pam Golding Froperties (Ply) Lid v Erasmus® the Labour Court pointed out that
the Labour Appeal Court approach was closely aligned with, though not identical, to
the “dominant impression” test® The Court also cited with approval Paul
denjarnin's proposition that the presence of any one of the factors highlighted by the
Labour Appeal Court would be sufficient to indicate the existence of an empioyment

relationship.®’

The Court also considered it appropriate for CCMA commissioners to have regard

to the factors set out in section 200A of the LRA as guidelines (where the

prescribed income threshold was exceeded).®®

°% 22388

% See also Denel (supra) paragraph 19; SABC (supra) TA-C.

o Citing P Benjamin “An accident of history: Who is (and who should be) an employee under South African labour law” {2004}
25 1LJ 1094 at 803.

8 (2010) 31 1LJ 1480 (LC).

% 14688

% 14881,

58 1467F. In the case of dancers warking at Mavericks, their income exceeds the prescribed threshold.



The stated purpose of these guidelines® is, inter alia, to —

2 (d) ensure that employees — who are in an unequal bargaining position in
relation to their employer — are protected through labour law and are not

deprived of these protections by contracting arrangements;

{e) to assist persons applying and interpreting fabour law to understand and
inferpret the variety of employment relationships present in the labour market
including disguised employment, ambiguous employment relationships,
atypical (or non-standard) employment and friangular emiployment

1&lationships

3

3.3.10 South African Law Commission Reports

The South Africen Law Commission has noted that the conventional uncerstanding
of prostiGtion usarlly encompasses the exchange of sexual acts for money of
gocds. ™ The commarcial sex industry extends beyond what is typically refeired to
as prostitution o alsa include, for example, the pornography industry and sex-based
entertainment such as live sex shows. It is therefore necessary “fo bear in mind that
cursa i legal definitions of prostituticn may he at variance with rmore culture-specific

undars-andings of this notion in the African context.”’

The South African Law Reformm Commission was established by the South African
Law Reform Commission Act of 1973.72 Since the 1980’s, there has been a ‘new
wave’ of feminist-backed campaigns against trafficking in women, child prostitution
and sex tourism. A fundamental division between these groups depends on whether
a person can voluntarily choose ‘prostitution” as a form of work, or whether there ‘s

always an element of coercion even where the prostitute appears fo choose this

8 published in the Gazelts 29445 of 1 Decenber 2006 under Geners! Notice 1774. This document forms part of the court
record at page 100. as an annexure to Maverick's founding affidavii.

™ South African Law Commission, Project 107. Issue Paper 19, Sexual Offences: Adult Prostitution, pg 53

"' South African Law Commission. Projecl 107, Issue Paper 19, Sexual Offences: Agult Prostitution, og 54

™ South African Law Reform Commission Discussion Paper 0001/2009. Project 107, Sexual Offences, Adult Prostitution
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option.™® Although prostitution is formally criminalised, the current system in
practice is a mixture of criminalisation and legalisation. There are certain instances
where criminal prohibitions are not enforced by police or the prosecuting authorities.
In addition, indoor prostitution occurs within brothels, escort agencies, massage
parlours, private homes, clubs, hotels, bars and brothels. The range of indoor
prostitution enterprises thus covers commercial, residential and industrial zones, as
well as known night life areas.” Due to the fact that prostitution is illegal, protective
measures contained in labour legislation do not apply to prostitutes. Therefore, even
where prostitutes/sex workers are forced to work in agencies under circumstances

verging on slavery, they would not have recourse to the remedies avaitable to other

workers.”®

8.5 Litersture Review

8.5.1 Defining Trafficking

in addition o 2 2wy of the legislative framework, the Commission assessed the
selovant literzture wn irafficking, as well as literature on the linkages between
frafhcking  and v yation. This background enabled the Commission to
contextualise the reasons .associated with women moving and migrating to other

couniries and hence being caught up in trafficking generally.

The core of any definition of wrafficking is that it is never consensual. Article 3(b) of
the Palermo Conveniion specifically negates consent where such consent is
obtained by “threat or use of force or other forms of coercion, of abduction. of fraud,
of deception, of the abuse of power or a position of vulnerability or of the giving or
receiving of payment or benefits to achieve the consent of a person having control

over another person, for the purpose of exploitation.”

In addition to the lack of consent, common elements of trafficking patterns include
the brokering and transport of human beings, and exploitative or servile conditions

of work or relationships. Trafficking is undertaken for prostitution or other sex

7 Sauth African Law Commigsion, Project 107, Issue Paper 18, Sexual Offences: Adult Prostitution, pg 72
™ South African Law Commission, Project 107, Issue Paper 18, Sexual Offences: Adult Prostitution, pg 76
™ South African Law Commission, Project 107, Issue Paper 18, Sexuat Offences: Adult Prostitulion, pg 82
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WOFK,76 labour in homes, farms and factories, and for the purposes of marriage or

adoption. The non-consensual nature of trafficking distinguishes it from other forms

of migration.

The point of departure for many recent studies on trafficking is the 2000 Report of
the UN Special Rapporteur on Violence Against Women — a comprehensive
analysis of the global status of trafficking, particularly of women and children. The
Report identifies four types of situations in which women may be considered as

having been trafficked.

(1) The first group of women are those who are completely deceived or coerced.

They have no idea where they are going, or the nature of the work they will

b= doing.

(2) The second group have been told half-truths about their employment by their
recruiters, and may be forced to do work they had not previously agreed to
do. They have little choice, and their power to change the situation is

restricted by debt bondage and/or the confiscation of their passports.

(3) Women who are informed about the kind of work they will be doing and do
not want to do if, but have no viable economic alternative. They relinguish
‘wontrol to their trafficker who exploits their economic and legal vulnerability

tar financial gain.

(4) The fourth group comprises women who are fully informed about the work
they are to perform, have no objection to performing it, are in control of their

finances, and have relatively unrestricted movement.

Only women in the last group can be said not to have been trafficked.”” There is
nevertheless on-going debate about whether women who claim to ‘choose’ this kind
of work as free agents are in fact driven by pressure of circumstance in a world in

which women’s bodies remain highly commodified.

™ The South African Law Reform Commission Position Paper 19 2002 on Adult Prostitution at para 1.36 refers to commercial
sex work as including pornography and sex enterainment.
™ E/CN.4/2000.68 29 February 2000 at paragraphs 35 and 36
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8.5.2 Polarized debate on trafficking

The debate on trafficking is polarized, and the positions taken on the legalisation of
prostitution are mirrored in the debate on trafficking. Neo-abolitionists, such a
Professor MacKinnon, hold the posiiion that any migration for the purposes of

prostitution is trafficking. This, however, is not reflected in the Protocol, which

precludes only forced prostitution.
Professor MacKinron reflects the parailet debates in the following way:

“No cine defends trafficking. There is 70 pro-sex-trafficking position any more than
there is a public pro-slavery position for labor these days. The only issue is defining
these terms so nothing anyone wants G defend is covered. It is hard to find overt
dafendsrs of inegusily either, even ax ifx isgal definition is aiso fargely shaped by

existing practices th» powerful want ¢ kesp.

Prostitution is noi iike this. Some peopin are for it; they affirmatively support it. Many
more regard it as politically coirect to ifolerate and oppose doing anything effective
about it Most assume that, if not exactly desirable, prostitution is necessary or
inevitable and harmiess. These views of prestitution lie beneath and surrcund any
debate ¢n sex trafficking, whether prostitution is distinguished frormi trafficking or
seen as indistinguishable from it...[T]he fundamental positions in this debate — to
polarize somewhat but this debate is remarkably polarized - are the sex work

model and the sexual exploitation appreach.”™®

Professor MacKinnon cites SWEAT as a proponent of the first approach, and

Embrace Dignity as a proponent of the second. "® Both NGQOs were interviewed in

the preparation of this report.

8.5.3 South Africa Law Commission Report

€. MacKinnon “Trafficking. Prostitution and Equality” in Harvard Givil Rights — Civit Liberties Volume 46 2011 271 pages

271272
® 1 page 272



The Position Paper 111 of the South African Law Reform Commission (SALRC)
Project 13, 2006 on Trafficking in Persons provides a comprenensive analysis of the
history, background, legislative framework, legislative and operational gap identified
by such literature.®® Chapter 9 of Position Paper 19 of the South African Law
Reform Caommission (Project 107), 2002 on Adult Prostitution is limited to a
discussion on trafficking and sex work, although other chapters are usefut for any

discussion on broader debates around sex-work and human rights.

8.5.4 Absence of reliable data

While studies, such as the SALRC reports referred to above, are valuable, the lack
of credible and representative data both internationally and locally makes it difficult
to obtain an accurate and comprehensive picture of trafficking in South Africa.8' C
Goulid states the problem this way:
“‘Much of the literature lamenis the absence of data about the
prevalence of irafficking and yet. reaches the conclusion that ii is a
growing’ protifam. The reason given for the inability of researchers to
quantify the problem is that the industry is hidden and inaccessible. In
the same breath researchers quute one another, claiming fthaf

perpetrators are making huge profits from the trafficking industry.”?

Critics of a number of studies suggest that overestimations of the number of
potentially trafficked persons (such as the figure of 30 000 guoted ahead of the
recent FIFA World Cup tournaments in Germany and South Africa) occur when
researchers quote organisations which benefit from funding for trafficking-related
work, be it advocacy or victim assistance. % The danger is that generalised claims

inform popular (and often xenophobic) perceptions, which in turn find their way back

into studies.

" pithough now somewhat dated, the Position Paper includes an extensive bibliography

"' For example, R Pharoah is critical of the meihods used and small samples in the two 2000 Mole Songolo studies on
trafficking of women and children, as well as the [OM study by J Marens, M Pieczkowski & B van Vuuren-Smyth Seduction,
Sale & Siavery: Trafficking in Women & Children in Southern Africa Preloria IOM Regionai Office for Southern Africa (2003). R
Pharoah Getting to Grips with Trafficking Institute for Security Studies Pretoria (20086)

2 C Gould “Cheap Lives: Countering human trafficking. considerations and consteainls SA Crime Quarterty Vol 16 June 2008

19- 25 at 22
“* hitp:/Awwwy irinnews.ora/report/93 1 04/south-africa-still-waiting-for-an-anti-human-trafficking-law




8.5.5 Research undertaken by Human Science Research Council

Research undertaken by the Human Sciences Research Council (HSRC) for the
Sexual Offences and Community Affairs (SOCA) Unit of the National Prosecuting
Authority found that:®*

8.5.5.1 South Africa has become known as a destination for illegally trafficked

women as it is seen as a financially stable economy;
8.5.5.2 Women are trafficked within South African borders as well as across them;

8.5.5.3 Russian and Eastern European traffickers, working on behalf of Russian
and Bulgarian crime syndicates with bases in South Africa, recruit women

by offering jobs such as waitresses, strippers and hostesses;

8.5.5.4 Few women are actually aware that they will be employed as sex workess
m brothels and up-market clubs in Johannesburg and Cape Town. Once
they are in South Africa, these women are forced to pay off their debts
incurred in bringing them into the country in this way. Any resistance is
met with threats of violence to the women and their families. South Africa
is a destination country for people trafficked from Thailand, Philippines,

India, China, Bulgaria, Romania, Russia and the Ukraine;

8.5.5.5 Research indicates .the predominant victims of this intercontinental

trafficking are women between the ages of 19 and 50.

8.5.5.5 Although the primary form of exploitation is sex work, these criminal
syndicates are generally involved in many areas of iflegal activities, such

as smuggling and the trafficking of weapons and narcotics.

# »Tsireledzani: Understanding the Dimensions of Human Trafficking in Southera Africa”, p.119, available at
http-/fwww . hsrc ac za/Document-3562. phtml [accessed on 6 September 2012]
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This study too has been criticised as giving “very little information about methods
used, no clear presentation of data and no indication is given as fo whether
information has been verified for accuracy...... difficult fo know what one can trust

and what is mere scaremongering™®

The HSRC report cited cases where immigration officials from the DOHA had dealt
human with trafficking, including a matter in Welkom involving a prostitution ring,
which used Thaj women. The report stated that the members of the DOHA
inspectorate only reafized at a later stage, once they had been trained to identify
trafficking cases that the case should have been dealt with differently.®® In another
matter cited in this report, 26 Thai women, mostly in their twenties, had been
breught to South Africa on 30-day holiday nermits. Five of the women claimed that
they were trafficked and currently three of the accused are facing charges of
racketeering, sexual offences, money laundering and living off the proceeds of

prostitution &

8.58Ths HERO ciies ihe following probiems identified by the DOHA in preventing,

s

r—f
-

siecting and invesiigating trafficking:

8.5.6.1 Capacity problems: Port of Entry officials deal with thousands of pecple
leaving and entering the country every day and do not have the ability to
“scrutinize each document in detail. The DOHA have not established

standard operating procedures for officials faced with human trafficking:

85.6.2 Lack of timely response by Social Development workers.®® The failure of
Social Development to regularly attend meetings of the Inter-Agency
Trafficking Forum, or to ensure that their officials are present during anti-
trafficking operations undermines both the operation (the chances of
obtaining evidence which may convict a trafficker) and the human rights of

trafficking victims.  This aspect of the HSRC was confirmed by an

8 C Gould, M Richter & | Palmery “Of Nigerians, albinos, satanists and anecdates. A critical review of the HSRC report on
human trafficking” SA Crime Quarerly Vol 32 June 2010 37- at 44

% HSRC report. p.132

¥ jd, p.132

d, 0133

®igp. 133
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International Organisation for Migration official and a member of SAPS

interviewed by the Commission,

8.5.6.3 lack of cooperation between SAPS and the DOHA in regards to human
trafficking. Dockets often go missing and magistrates dismiss cases.
Furthermore, DOHA officials believe that courts misunderstand their work

to such an extent that cases dealing with human trafficking may be

compromised;

8.56.4 lLanguage barriers; The HSCR report cited DOHA's need to have

interpreters in order to communicate with potential victims and establish

whether they are victims of trafficking.®'

8.5.7 Case Law

To date there have been no reported judgments dealing with specifically with
rratficking *?  However, the facts in Malachi v Cape Dance Academy International

P

(#e) itd and Others” are indicative of a context where trafficking may well have
taken piace. In this case the Constitutional Court confirmed the constitutionat
invalidity of certain sections of the Magistrate’s Court Act 32 of 1955, which
provided for the arrest and detention tanquam suspectus de fuga of someone

suspectad of leaving the country to avoid debt.

The applicant in this matter had been recruited from Moldova by Cape Dance
Academy International to work as an exotic dancer at the House of Rasputin (the
employers). Upon her arrival she had to hand her passport to a representative of
her employers. When she asked for it back she was told that she first had to repay
money owed to her employers in respect of the airfare, the work permit costs, and

accommodation. After a few months she apparently owed her employers

* jd p.133. However, SAPS and prosecutors interviewed by the Commission placed the blame on the DOHA for not always
understanding the nature and complexity involved in trafficking matters, and for failing to obtzin assistance from other
agencies or departments. For instance, the fact that DOHA brought the 12 Mavericks dancers to court without requesting
assistance fram SAPS or other depaniments involved in the Inter-Agency Human Trafficking Forum referred to in the
igr:lroduclion were brought to court was cited as a possible reason for the failure of the prosecution.

Id, p.133
*2 Footnote on Phillips v NODPP - AFU matter
#2010 (6) SA 1 (CC)



approximately R 100 000. She eventually obtained assistance from the Russian
Consulate in securing an air ticket home and was due to feave on 9 July 2009. Her
employers came to know of her plans and obtained an order for her arrest and
detention in the Magistrates’ Court on the basis that she intended to flee South
Africa without paying her debt to them. She was detained at Pollsmoor Correctional
Centre from 9 to 24 July 2009. She successfully challenged her detention and the
constitutional validity of the provisions under which she had been incarcerated in

the Western Cape High Court.**

The few paragraphs in the judgment dealing with the facts indicate that Ms Maiachi
had at the very least been subject to debt bondage (having become indebted for
signifizant sum in a matter of months) and that her freedom of movement was

limitew by virtue of her employers being in possession of her passport.

8.5.8 Trafficking and Migration

Studies have highlighted the overlaps between migration and trafficking, and note
that nafricking oceurs in lese developed countries where women lack access to
resources and face gender discrimination. Feminization of poveity has led tc the
ferninization of migration, as women leave their homes in search of viahle economic

options.®

There are important linkages between trafficking and migration, and an analysis of
migration patterns is an important tool in combating trafficking. There are three
ways in which trafficked people may enter the country of destination: tegally, illegally
with forged or fraudulently obtained documents or in secretf. Research has found
that when a migrant is able to enter the country legally, the traffickers will generally
take away travel documents and passports resulting in the migrant being unable to
prove they have a right to be in the country. Being undocumented places the

foreigner in a particularly vulnerable position as he or she risks arrest and

deportation.®®

™ Jdparas 5- 10
%5 hitp:ifwww. unode. org/unode/enthuman-trafiickis 1 ags bimiihich _countries are affected hy_human_ i zfficking

1d p.118
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In certain circumstances the trafficked person may enter legally, for instance on a
visitor's permit, and then become an 'illegal foreigner’ by overstaying. Such
foreigner ‘would also be vilnerable. The DOHA have provided the Commission with
a number of examples where exotic dancers, assisted by immigration practitioners
or agents, have obtained or attempted to obtain permits by misleading DOHA
officials in South Africa or at South African embassies. These examples included
exotic dancers who had been recruited to work at Mavericks. However, no evidence
was provided to the Commission to show that the individual dancer was being
deceived that she was indeed going to study, not dance. In the absence of the lack
of consent, the fact that a dancer obtains assistance in entering South Africa without
complyitig with the provisions of the Immigration Act would be evidence of people
smuggling rather than human trafficking. in such an instance both the foreign
dancer and the immigration practitioner could be prosecuted for offences under the

Immigration Act.

Foreigners wishing to remain in South Africa, and who do not gqualify for other
teimporary residence bermits enter into marriages in order to obtain a spousal visa
in terms of section 11(6). In cases where these marriages are so-called marriages
of convenience, the foreigner may be indebted to the agent who arranges the
marrtage. Where the marriage itself is legitimate, but where it later breaks down, the

foreigner ikewise becomes vulnerable.

The linkages between ftrafficking and migration highlight the role of the DOHA in

countering human trafficking in South Africa.

8.5.8 Gender Dimensions Related to Trafficking

An analysis of gender reports with respect to human trafficking indicate that while
both men and women are trafficked, it is women and children who are affected most
due to the feminisation of poverty and economic and social pressures they face. For
women living in poverty who have families to support, prostitution or the sale of sex
in whichever form may be the only avenue to earn a living. Many are tempted to
enter into this form of work as a short-term goal with the view to earn greater
incomes. It is common to find that commercial providers of sex services are
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primarily women. It is a sector, which is easy to enter if you are attractive and willing
to perform the duties required. Studies describe how “the desire for adventure, the
urge to see new places, to be free from control, the aspiration for better living
standards, material gratification or competlitive lifestyles create pressures fo move

or to enter this particular industry.”’

A study by the UN takes the example of the former Soviet states, where political
changes have “contributed to great stress, caused by high unemployment, unequal
access to the formal labour market, extremely low wages, lack of child care, sexual
harassment in the workplace, and gender violence. The number of female-headed
households has grown considerably, and this has placed additional burdens upon
womer: trying to feed their families. [...] The high level of trafficking from the former
Soviet countries suggests that many faclors are at work, key among them are high
rates of feminised poverty, rigid gender relations and subordination of women."%
These factors are not only confined to Soviet women but are often the root causes
of many women either being trafficked or entering work which sells sex as an
occupation, The factors related to the secial burden of caring for families and
siblings are relevar-t te South African women who enter this particular industry as

dancers.

In conclusion, it is important to note that women often resort to this type of work as
a resuit of having to provide for their families. The gender analysis is congruent with
the findings of the investigation below, which demonstrate clearty that due to the
role that women piay in their famities, they feel obliged to find suitable employment,

which will allow them to provide financially for their families.

Results of Investigation

As indicated above, the Commission visited Mavericks and interviewed both staff

members and dancers who were working at Mavericks at the time. Interviews were

! Trafficking in Persons: a Gender and Rights Perspective, p,15, availabie at:

hitp df e un.orgiwomensratch/daw/egmitrafficking 200 2/reports/EP-BCunba POF [accessed ¢n § September 2012]

3 Trafficking in Women, Girls and Boys. Key Issues for Population and Development Programmes. p.43, available at:
hitp./Awww unfpa orglsebdavisite/global/shared/documents /publications/2003/Trafficking. pdi {accessed 6 September 2012]
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9.1

conducted with a number of non-governmental organisations that provide services
to trafficking victims and to sex workers, and with the International Organisation for
Migration. Each organisation's representative was specifically asked whether they
had ever provided services to a dancer who was working, or had previously worked
at Mavericks. Likewise, in interviews conducted with prosecutors, law enforcement,
immigration and intelligence officers, interviewees were questioned about their
agencies’ dealings with victims of trafficking who were working, or who had worked

at Mavericks. Informal conversations were held with some of Maverick’s patrons.

This section of the report is based on the Commission staff's own observations and

on information obtained from interviews and site inspections.

Qverview of the establishment

Aithough open to all, most of Mavericks' clientele are men. The entrance charge for
men is R100.00 and R50 for wemen. The club is open six days a week, from
Monday to Saturday. It is marketed as a gentleman’s club in Cape Town and [is]
South Africa’s most distinguished strip club™® where women dance and strip.
Patrons can order focd and drinks. Mavericks has both a generai and so-called

exclusive clientete. The “exclusive clientele” pay membership fees to the ciub.

The danzers perfornt various shows cri thr2e stages, which involve dancing and
stripping. Dancers perform table dances, which are erotic dances at individual
tables in the main areas of the club. Lighting is dim. Security cameras are evident
throughout the areas of the club that the Commission inspected. The Commission

was informed that there are 203 cameras in and around the club.

Private booths are set aside for lap dances. A lap dance is an erotic dance
performed either in immediate contact with a seated patron or within a very short
distance of a seated patron. The dancer may be naked or wearing a g-string. The
club management stated that patrons may not touch the dancers and that fuli-

contact dancing (in which the dancer engages in non-penetrative sexual cortact

! www.mavericks.co.za
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with the patron, such as “grinding” her body against the patron) is not permitted.
However, this is contrary to information obtained by investigators that 'touching’ was
allowed for a fee. The Commission noted the small size of dancing booths in which
the dancers are required to conduct tap dances. On one floor, the dancing booths
are rooms with sliding doors that are opened by the dancers with discs. Each booth
contains an emergency button that may be broken at any time to open the booth.
On two other floors, dancing booths are merely seated areas enclosed by curtains.

One floor contains a swing in the centre.

The Commission did not visit an area of the club known as “The Library”, due to the
fact that it is furnished in the styie of a library in a gentleman’s club. The
Comrnission was advised that this area iz for club members only and is a very
privatz area, usually occupied by “rich and influential” patrons. According to the
menu,'® only eight men may be in The Library at one time. There is a separate
smoking section. A stage occupies one floor and the Commission was advised that
the stage is for special dances. During the inspection, one woman was receiving

cnoreography classes in preparation for one such speciai dance.

havericks occupy aur floors in the buikiing, two of which are for the actual activities
of the club. The other two floors provide accommodation for women who work at

Mavericks.

At the tme of the first visit, approximately thity-two dancers were working at
Mavericks, the majority being South African. Previously, there were more foreign

dancers than South African.

The ohservations gained during the visiis to Mavericks was that this club represents
the "high end”, that is, the most expensive sector, of what may be termed the adult
entertainment market. The décor of the club and the costumes of the dancers were
of a very high standard. Notwithstanding the professionalism of many of the
dancers, and Maverick's cbjection to being categorized with the approximately

fifteen other strip clubs in Cape Town, the dancers strip and perform exotic dances,

' This is 2 card that looks like a restaurant menu and gives prices for various dances. The dances, if not the dancers
themselves. are commodities.



including lap dances, which simulate sex. There is no umbrefla body regulating the

live aduit entertainment industry.
9.2 Dancers’ working conditions

9.2.1 Working Hours

The Wbmen work from 7pm to 4am every day. Women have stage names and their
real identity is not revealed to clients. Women receive Sundays and one other day a
week off Some of the women are students and most work on weekends.”®’ Some
women request specific periods and get assigned according to a roster for three

months.

§.2.2 Accommodation

Womean have the option of staying in accommodation provided by Mavericks. The
Commissicn visited the accommodation, which is situated in the same buiiding as
tha citib, The batrrooms are shared spaces with open showers, no curtains and no
piivacy A% with the working areas, security cameras are evident other than in the

hedroome and bhathmoms.

Mosi of the women interviewed do not occupy the Mavericks accommeodation,
although 2 few haca occupied the accommaodation for several months upon arrival.
Currently, mainly non-national women reside there. Upon inspection, the
accommaazhon appeared clean and spacious with some women sharing rocms.
The women did not report any problems associated with living in the

accommodation.

When probed about whether or not they felt their privacy was invaded in any way
whilst occupying the accommodation, they all responded that there were no security

cameras in their rooms and hence they did not feel their privacy to be infringed.

"' Only foreign dancers who have study permits to enable them to study at institutes of higher leaming may work on a part-
ime basis in terms of section 13{3)(a) of the Immigration Act. Regulation 10(4) limits the hours tc 20 per week.
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When asked about the rule that no visitors are allowed in the accommodation, they

alt felt that this was a reasonable rule for security purposes.

9.2.3 Leave entitlement

The Commission was advised that after working for a period of six months, the
women are generally entitled to two weeks’ leave. Some of the foreign dancers
work during the summer season, then travel to similar “revue” clubs in America,

Europe or the Far East and return the following season.

9.2.4 Sick Leave

The women are required to report any illness suffered to management. if it persisis
for more than two days, a medical certificate is required as verification. Mavericks
: has its own doctor who attends to the women, but the women indicated that they
are permitied to visit any doctor of their choice if they wisn. According to the rules
impbused by Mavericks, even if a dancer has a letter from her doctor, she must

report o the nurse =miployed by the club.

9.2.5Fees and levies paid by dancers

The wamen pay fees or levies in amount of R2 000 per week. Of the R2 000 levy,
R650 is paid by Mavericks to the agency which recruited the dancer. Women who

tive in accommodation in the club building pay an additional R850 per week.

9.2.6 Perks and Benefits

The women may eat in the club between 7.30 and 9pm in the evening, for which
they are not charged. Other than food, the women do not receive any benefits. All
necessary expenses, such as cell phones, waxes, costumes, hair styling or
anything similar, are for their own account. The in-house choreographer teaches
women who require extra dance classes, but If any other women wish to take extra

classes they must pay for themselves.



The women perform dances on stage, at tables and in the booths. They are paid
directly by the clients. When asked about lap dances and table dances, the women
responded that for a 15-minute dance, they receive R1 000 and pay R200 to
Mavericks for the use of the dancing booth. Each woman receives her money in
cash and must pay Mavericks the amount of R200 per dance before the end of

each week when paying their fevy.

As indicated above, the dancers are required to strip down completely during their
dances with clients. This means that women are required to remove all their
clothing, including g-strings. The women indicated that they had to dance when
menstruating and were not allowed to stay away from work during this time. The
management of Mavericks denies this. During the interviews, the women concurred
that thay appreciated the high income they make. However, when asked what they
disliked about Mavericks, they indicated that they did not like beirg told where to sit

and what to do.

The women interviewed stated that they make “good money” and appreciate the
fact that they earn vell. It was not possible for the Commission to establish exactly
how rnuch money the women earn, but it is considerably iriore than a dancer would
earn. It was reported that during the tourist season a dancer might earn over R 50
000 per month. Due to the fact that Mavericks considers the dancers to be
‘independent contractors”, tax is not deducted from their earnings. The women are
required te register as provisional taxpayers. It is unlikely that they in fact do so —

whether they are foreign or local.



Picture of a swing in one of the curtained booths at Mavericks

9.2.10 Commission on sale of champagne and consumption of alcohol

The women sarn commission of 20% on each bottle of French champagne bought
by a ciient theay are with. A number of women alse said that they felt slightly
pressured to grink alcohol. Some of the women felt that the alcohoi assisted them in
performing well ¢ their jobs, but others did not generally like consuming large
amounts of alcohol and felt obliged to do so in order to carry out their work duties.
Some of the women reported that they were required to encourage clients to

purchase more expensive bottles of champagne and wine at the bar, as this

benefitted WMavericks.

Mavericks denied that the women were encouraged to drink too much and argued
that this would be counterproductive. Management pointed ouf that the women were
skilled in “pretending” to drink with the patrons while not consuming much.
However, the Commission staff who visited the club unannounced one evening

described more than one woman as being very {ipsy.
9.3 The dancers

9.3.1 Recruitment of dancers
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According to the management of Mavericks, women are recruited as “professional

dancers” and there are several marketing methods as such. These include:
(1} Strippermagazine.com

(2) Facebook advertising

(3) international recruitment agencies which work in the industry (one based

in  Canada and others in the UK and Romania)
(4) An application via Mavericks’ website

Frosvective dancers are required to send a headshot, body shot and evidence of
previcus dance experience. According to Mavericks, if their applcation is
successful, Mavericks requests a copy of their bio page in their passpori and the
apbiication for the necessary temporary residence permit is made by the dancer in

o

nar home coantry at her own costs. Mavericks provides assistance with neczesay

' i~

doctnentiahogn

Financial assistance is provided to some women based in South America (such as
Brazit). In thase circumstances, Mavericks appoints its own travel agent who does
trave! hoorings. When a foreign dancer arrives in South Africa, she has to sign a
promizsciy noete and pay back costs within six to eight weeks.

Of the twenty women interviewed, eleven said that a friend had told them about
Mavericks. Savan out of these eleven women were non-nationals. QOut of the
remaining three non-national women, two discovered Mavericks through the

Internet and one indicated that she had obtained the information via a recruitment

agent located in South Africa.
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Out of the 20 dancers interviewed, ten were native to South Africa and ten were
from overseas. Of the 10 foreign women, four were from Moldova, two were from
Belatus, one was from Ukraine, one was from Russia, one was from Zimbabwe,
and cne was from Thailand.
The following table refliects the demographic profile of the dancers who ‘work’ at
Mavericks
Nationality of dancers
12
10
8
6
4
2
0 ;

The table below reflects the nationalities of the foreign dancers interviewed and the

means by which thev were recruited.

South Moldova  B8elarus  Ukraine Russia Zimbabwe Thailand
African
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The following table reflects the age and nationality of the dancers

Age and nationality

6
|
4
2 _f__,,_ E 5 e
T I N
Q N X & o\ &
&° v
18-23
®D4-20
*30-35
Age: The age of dancers working at Mavericks ranges from 19 to 35 with a median age
of 28.

The tables above show that most of the women working as dancers at Mavericks
are from South Africa. The non-national women are mainly recruited from Moldova.
Moldova, according to the International Organization for Migration, has a GDP per
capita of US$3 110 (currently R26 152) and is the poorest country in Europe.’® it is
interesting that the South African women are older, whilst the non-national women

are in the younger age category.

A number of Mavericks dancers are parents, although these were mostly the South
African women. Most of the non-national women support their families — both

parents and siblings — in their countries of origin.

9.3.2 Reasons qgiven by foreign dancers for working in South Africa

" Huffington Post, “Moldova, A Hot Bed for Human Trafficking” http:/Awww. huffinglonpost.com/nikt i-junke/moldeva-a-not-
bed-for-hum b 808576, himl [accessed on 19 July 2012})
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The main reason advanced by non-nationals for working in South Africa is to “earn
good money quickly”. Most of the non-national women interviewed are supporting
their families in their countries of origin. At least two non-national women
interviewed have relationships with South African men and two are studying in
South Africa. Most of the women indicated that they really enjoy dancing. It is
important to note that very few non-national women remain in the employ of

Mavericks since the litigation.

5.3.3 Reasons given by South African dancers for working at Mavericks

The reasons the South African women gave for working in this industry are mainly
to earn "good money quickly”, either to support their families or to pursue business
opportunities in the future. Interestingly, two South African women stated that they
enjoy dancing, dressing up and being told they are heautiful every day; it was clear
that the employrnent serves to reinforce their sense of self worth. However, all the
women, when asked individuaily whether or not their families knew what type of

work they do, responded in the negative, saying that they wouild be judged.
The attraction of earnirng a high income guickly was evident from the responses of
the South African women who reported that they are often drawn back into the

industry due to the difficulty of earning a similar income in other work environments.

9.3.4 Length of service

One woman interviewed has danced at Mavericks since 2002. The others started
working at different times and for varied pericds. Subsequent to the withdrawal of
the corporate permits and the criminal charges under the Immigration Act against
twelve of the dancers, many of the foreign women have returned to their countries
of origin and there are currently more South African women than foreign women
employed at Mavericks. South African women generally seem to be employed for

fonger periods — up to 10 years in one case.

9.3.5 Immigration staius
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All the non-national women who were interviewed claimed that their temporary or
permanent residence paperwork was in-order and they were living and working in
South Africa legally. A number of women who were arrested were not entitled to
work, according to information obtained after the interviews from DOHA, and the
court file. In some of these instances, they had applied for an extension of a permit,
but the receipt for the application specifically stated that an application was not in

itself a status and that the holder of the receipt was not entitled to work.

Fourteen women were in possession of these “change of status” forms. Charges
were apparently withdrawn, as there was no evidence in the docket that the women

were in fact working. As stated above, the Commission does not conduct criminal

investigations.

Even though all the non-national women indicated that they attended to their visa
requirements independently of Mavericks, it is unlikely that they would have been in
a position to fulfill all of these requirements without assistance from within South
Africa or without the assistance of an immigration practitioner or agent. Many of the
foreign dancers spoke little English. DOHA officials indicated that immigration
practitioners in fact submit most of the applications for permits for dancers
submitted to them. Mavericks indicated that they assist the dancers by providing

them with the necessary documentation, such as the contract and a letter.

Non-national women who were interviewed and asked aboui the payment of their
visag fees and air tickets all responded that they paid them independentty and that

there was no third party who had made payment on their behaif.

As indicated above, most of the women who were subject to the application that
gave rise to this investigation have left South Africa. In view of the protracted
investigation, in May 2013 the Commission requested Mavericks to provide it with
copies of the permits of all foreign women dancing at the club at the time. Of the
nineteen permits received, seven were permits issued to a spouse of a South

African citizen or permanent resident in terms of section 11(6) of the Immigration
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Act.'® tmmigration and law enforcement officers indicated that many foreigners
{(including dancers) enter into marriages of convenience, but that the DOHA does
not have sufficient resources to investigate. The Commission was informed that
administrative procedures for the issue of spousal permits, including interviews,
have been tightened up in recent months. The Commission did not investigate any

of these seven permits.

Of the remaining twelve women, nine had study permits. Two were for study at the
Cape Town School of English; one at the SA School of English, two at the
International Academy of Health & Skin Care, three at Crossrcads Empowerment
Centre and one at the Hospitality and Commercial College. Only students registered
at institutions of higher learning may work for up to 20 hours a week. An English

language course, or a coaching course does not constitute “higher education”.

The three women whose study permits reflect that they may study at Crossroads
Empewertnent Cantre are all from Romania. Their applications were all made at the

Reallyiliz offices of DOHA.

One woinan had a work permit that entitled her to work at Mavericks, and two

others had work permits allowing them to work for High Performance Recruitment.

Ten of e fvalve women had applied for their permits in South Africa, not in their
countr, of anyin. it is therefore assumed that they entered South Africa on a visitor’s

visa and applied for the change of their status in South Africa.

Although the Commission is dealing with a small sample, it is reasonable to
conclude that the information given to the Commission in 2012 by the women who
were interviewed and management was not entirely correct. DOHA officials
interviewed informed the Commission that a small number of recruitment agents

and immigration agents act for most of the women who work at Mavericks and other

strip clubs in Cape Town.

'3 Although recent amendmants to the Immigration Act, when implemented, reguire a halder of a permit to be married, at
present the holder must merely show that he or she is in 2 "goed failh spousal relationship” which is permanent and to the
exclusion of others.
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The fact that an amount of R650 per week is deducted from the R2 000 for
recruitment agents supports the contention that most of the dancers are placed

through agencies. Given that most of the foreign women are not fluent in English,

194 it is reasonable to

but nevertheless applied for their permits in South Africa,
assume that immigration agents assisted them. The fact that three women from one
country applied at the same office, were given study permits for the same “centre”,

and all work at Mavericks is unlikely to be coincidental.

However, the fact that many of these women (1) are more than likely working at
Mavericks in contravention of the Immigration Act, (2) were more than likely
assisted by an immigration agent, who with or without the assistance of a corrupt
DOH#A official, obtained a study permit without all the required documents, and (3)
were [laced at Mavericks by a recruitment agency is not proof that they are victims
of trafficking. Nevertheless, as indicated above, foreign women who work illegally,
do not .speak English and who do not have friends or family in South Africa, may be

vuinerable to exploitation, or become vulnerable.

9.3.6 Employment Status - Independent Contracts

The women who work at Mavericks as independent contractors are required to pay

a weekly levy of R2 000 for the use of Maverick's facilities.

They are required to report for duty at 7pm and must remain at the club until 4am.
The dancers reported that they are not permitted to leave any earlier, even if they
wish to leave after having made their desired amount of money. They expressed
difficulties with this approach, given that they are nominally independent contractors
and therefore should be allowed to determine their own working hours. Maverick's
rejected this complaint and pointed out that the club needs dancers in order to
attract patrons. It also needs to be able to plan the shows for each evening. The

women are subject to strict rules and are under the control of the management

during working hours.

™ Reference here is to the 19 foraign women who were working at Mavericks in May 2013, not those interviewed in 2012.
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As indicated above, an independent contractor will. be a registered provisional
taxpayer; work her own hours; run her own business; be free to carry out work for
more than one employer at the same time; invoice for her services and be paid
accordingly; will not be subject to usual "employment” matters such as the
deduction of PAYE or UIF from her invoice and will not receive a car allowance,

annual leave, sick leave, 13" cheque and so on.'%

9.3.7 Evidence of control/coercion

Anex, which has taken over responsibility for the trafficking hotline, reported that
during 2011 a South African dancer at Mavericks had telephoned anonymously to
report miat she felt threatened by the control over her by Mavericks employees. [n
particuiar, she complained about a Russian man who collected her and dropped her
at home. She telephoned later to say that she did not want the matter to be followed
up. This was the only instance where an organisation interviewed by the
Commission reporied dealings with a dancer or former dancer who had worked at

WMavaricks.

(Ghd have had no requests for assistance from dancers at Mavericks —~ for instance
for assistance in returning to their country of origin or because they are trafficking

victims.
The Ni*# have not prosecuted a trafficking case from Mavericks.

A SAPS officer interviewed referred to a raid on Mavericks undertaken some time
before the corporate permits were withdrawn in 2011, and recalled that afl the
foreign dancers were found to be in possession of permits issued under section 20
of the Immigration Act, except for two Chinese women who were working without a
permit. There was no evidence that the two women had been trafficked — merely

that they were not in possession of permits.

The Commission did not find evidence of debt bondage. The levy paid to Mavericks

is high, as are the fines. However, the women pay the mcney each week, and are

"% The South African Labour Guide, http:// ww labourguide co zafgeneralfemployes-status-64 [accessed 20 July 2012]
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10.

therefore not in debt to Mavericks for more than a week. Women are not precluded

from leaving because they owe money. However, if they leave before the end of a

contract, they have to pay a penalty in order to enter into a new contract. There was

absolutely no evidence that women were forced to live in housing provided by

Mavericks, and those women who lived on the premises were free to come and go

as they wished.

Broader Concerns

10.1 The need for broader examination of industry

10.2

Tihe Commission shares the concemn that the limited focus on Mavericks in
examining the conditions of “exotic dancers” in its establishment ignores the
human rights abuses, violations and incidents of trafficking taking place in the

rest of the adult entertainment industry.
Furtbermore the narrow focus on the adult entertainment and sex work
industry in relation to trafficking could divert attention away from other

aspects including child and labour trafficking.

With the promuigation of the Trafficking Act there is greater scope for the

- prosacution of trafficking-related offences. BOHA, SAPS and the Depariment

af Labour should be mindful of the fact that trafficking is a process rather

than a single offence. Vigilance in the implementation of the respective

-mandates of these state agencies will reduce the risk of trafficking. The role

- of labour brokers, recruitment and employment agents must be monitored.

Lack of credible data
The lack of credible data on trafficking and trafficking victims, as well as the
difficulties in investigaling trafficking referred to in this report, must be taken

into account when drafting the National Policy Framework referred to in
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10.3

10.4

Section 40 of the Trafficking Act. Costing the Trafficking Act will be difficult

without a realistic assessment of the scope of trafficking.
Specialised skills required during investigation of trafficking

The Commission was acutely aware of the need for skilled and sensitive
interpreters when investigating trafficking of non-nationals. The provision of
interpreters must be a priority in the costing of the Act and the drafting of the

National Policy Framework.

The Commission is concerned that the role of the intelligence agencies,
irciuding the External Branch of the Department of State Security is
highlighted in the National Policy Framework. Intelligence gathering, and
more importantly, skilled analysis of intelligence, is necessary in order to
prevent and combat organised crime of this nature. The roles of officers of
tne External Branch of the Department of State Security, DOHA and consular
officars the Department of International Relations who are posted at South
African missions and embassies in “sending countries” must be revisited in

tight of the provisions of the Trafficking Act.

The training of officials abroad as weil as the ongoing training of local law
snforcement, imimigration and social development personnel is vital if the
215 of the National Poiicy Framewocrk of coordinated and rights-respecting
service delivery are to be achieved. The Commission was concerned at
reports from stakeholders that officers were not adhering to guideiines that
formed part of their training when undertaking operations and arrests. The
Commission was also concerned at reports from various members of the
intergovernmental task team dealing with trafficking in the Western Cape
regarding the lack of cooperation between different depaitments in certain

instances, and the failure of designated personnel to attend meetings.

Public Education
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11.

10.5

With regard to public awareness programmes, the Commission has noted
the tendency of governments and other stakeholders to allocate large
budgets for glossy posters at airports and television commercials, particularly
around international sporting events. The Commission suggests that the
drafters of the National Policy Framework provide for an assessment of the
likely impact of public awareness campaigns to be undertaken in relation to

their cost.

Support for victims

The Commission also notes with concern that issues raised by stakeholders
in the sector that the lack of protections and services available for women
and threat of post trial extradition in current legisiation will nct facilitate

greater cooperation or protections of women trafficked.

Findings of the Commission

11.1 Fair labour practices

The ¢dnditions and terms under which the women work at Mavericks zre
inconsistent with their purported status as ‘independent contractors’ and rendsr
them vulnerable to exploitation and constitute a prima facie violation of the right to

fair labour practices.

Examples of inconsistencies include:

11.1.1 The lack of flexible work arrangements (currently failure to comply results

in fines being levied). Wormen are not able to negotiate their own work
days and hours. Furthermore, the application of levies and fines are
unclear. The basis on which the levy is calculated is also unclear, given

that the women also pay “rent” for the use of the booths for lap dances.
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11.1.2 It may be inferred, that in terms of the structure of the current working
relationship between Mavericks and its "employees”, the fines amount to
an exercise of control over the women. Such level of control would imply
that the contract is indeed one of employment. However due to the fact
that the women are labeled as ‘independent contractors’, they are not able
to access the rights of an employee under labour laws. For instance, the
hours they are reguired to work are in excess of those set out in the Basic
Conditions of Employment Act; they may be fined, or their contracts

terminated without due process, as set out in the Labour Relations Act.

11.1.3 The dancers do not receive a salary from Mavericks, but are paid by the
- patrons for individual dances (or recetve commission on French
champagne). !n some instances Mavericks has paid for the flights of
dancers who then signed a promissory note in order to pay back the

‘advancs’.

11 1.4 Some of the dancers indicated that their services had been secured
through recruitment agencies. The agencies in question were paid a fee
by Mavericks, which was obtained from the dancer for as long as she

works at the club.

11.1.5 The Commission staff deduced from discussions that the women saw

themselves as employees rather than independent agents.

11.2 Privacy

Use of Security Cameras

When asked how they feel about the number of security cameras in the venue (203
accordingly to Management), the women indicated these were for security
purposes. However, there were no security cameras in the dancing booths which

are behind the locked doors.
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When probed on this issue the women indicated that they felt very safe, they knew
that if there were any incidents with clients trying to make unwanted advances,
security would be alerted immediately and, in any case, they could hit the green
security button in cases of emergency. Only two women indicated that they had
ever experienced problems with clients. They stated that they had deait with the

problernatic client themselves without the assistance of Mavericks’ security.
There were no cameras visible in the rooms used as accommodation or toilet areas.
Whilst the presence of so many security cameras may be indicative of an invasion

of privay, and a tool to control and monitar the dancers and other employees the

Commission ceuld not make a finding of viciation of the right to privacy.

11.3 Human Dignity and Bodily Integrity

11.3.1 Darcing regquirements

The right to human dignity was one of the major concerns of this investigation.

While the women interviewed stated that they enjoyed their work, many indicated
that they did not disclose their ‘profession’ to their famiiies as they feared that they

would be ‘judged’ for having chosen this work.

Women are required to remove ali their clothing during table dances (including al
underwear). which occur in the full view and proximity of all patrons within the

vicinity of the table, rather than an individual client as during a lap dance.
it was not possible to determine whether or not the women were acting of their own

free will or under duress without knowing their circumstances or history. The

element of 'checice’/ consent remains ambiguous as certain pull factors may be
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indicative as highlighted in research i.e. poverty or extortion, threats of violence

which would render woman particularly vulnerable to exploitation.

The women interviewed complained that they were made to work when
menstruating, as the dancers are required to strip down completely when
performing, théy must wear tampons. It is specified that they must wear tampons

and have to remove all clothing, including underwear, in all circumstances.

it may be uncomfortable and humiliating for a woman who is menstruating to have
to strip and endure this attention. Maverick's management deny that women are
required to work when menstruating. It may well be that the women feel that they do
not have a real choice as they did not get an income if they do not work. They are
required to function and perform their duties irrespective of their potential

discomfort, health, general well-being or possible humiliation and embarrassment.

The above constitute a prima facie violation of the right to human dignity and

bodily integrity

11.3.2 Sexual Contact

The Commission received information from one patron and former dancer that
sexual favours were exchanged at Mavericks, this was supported by one interview
with a law enforcement officer. The parties declined to go on record or provide
further information. All the women interviewed insisted that they only danced at

Mavericks and vehemently denied selling sex.

Immigration and law enforcement officials argue that in requiring a ‘booking out fee’
or 'fine’ if a dancer leaves early (usually with a patron) Mavericks is acting as a
‘nimp” as the 'fine’ or ‘booking fee’ levied against the dancer {which is paid by the

patron) amounts to payment of sexual services which accrues to Mavericks.

Mavericks denied that sex was sold or permitted in its premises
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The Commission could establish that 'touching’ and other forms of contact were
permifted as part of the dance routines however was unable to establish whether

women performed sexual favours under duress and/or for reward.

11.3.2 Drug Testing

The women stated they did not object to taking drug tests and did not feel this was
an invasion of their bodily integrity. Some indicated that they had never been tested,
but at least two admitted that they had a problem with drugs. They were aware that
if found to be taking drugs their contract with Mavericks would be terminated.
Management responded that they refer the women to rehabilitation centres if this

occurs. The women stated that large penaliies are imposed if they wish to return.

The drug tests seem to be conducted selectively on women whom Mavericks

suspects of using them.

Tha women alsc reported that general medical examinations are conducted upon

their arrival and prior to employment at Mavericks.

The Commission was concerned that random drug tests and medical examinations
are being conducted without express permission being obtained from the women. It
is clear that the women feel compelled to take the drug/medical tests in order to
retain thair "empioyment” at Mavericks, resulting in the absence of voluntary

cansent being given by them.

The requirements of drug and medical testing appear to be a requirement of the job
(to what end this is unclear given the nature of work which Mavericks allege is
undertaken), the women therefore have no choice to refuse mandatory testing or
examination if required by management. This constitutes a prima facie violation
of the right to bodily integrity and security in and control over their own

bodies.

11.3.3 Treatment by DOHA and Law Enforcement Officials
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Operation conducted by the Home Affairs in November 2011

11.3.3.1 The few women interviewed in 2012 who still remained at Mavericks
after the operation and who were arrested and appeared in court,
compiained about abuse by police and DOHA officials. They allege they
were taken from the DOHA offices in Barrack Street to the police station
in Buitenkant Street where they were processed. They were held in a
cell, but according to the women were not told the reasons for their
arrest nor how long they were going to be held in the police cells. The
experience seems to have caused much trauma. it was reported that
one woman suffered a panic aftack and paramedics were called to

assist. One woman reported beirig called a “whore” by an official.

11.3.3.2 Both the {OM and representatives of a number of organisations working
with trafficking victims expressed the opinion that SAPS and DOHA
ofiicials did not always respect the dignity of people working in
estabishiments when undertaking operations, in spite of training and
guideiines. The attitudes of these staff. it was noted, were
caounterproductive as it discouraged victims from cooperating with law
enforcement officials. NGO representatives gave examples of situations
where during a raid on a brothel, the “madam” and the women who
worked for her as prostitutes were arrested and held in a cell together, in
contravention of guidelines set out in training. When these allegations
were put to SAPS and DOHA officials, they were denied. However,
SAPS did mention that Social Development staff were not always
availabie 1o assist with services to possible trafficking victims during an
operafion. it was also evident that SAPS preferred working with certain

NGOs.

Based on the testimony of women who were interviewed the offensive nature of
comiments made by officials would constitute a prima violation of the right to

human dignity.

11.4 Freedom of Movement /Trafficking
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13.

On the basis of the fimits of the investigation the Commission was not in a position
to make a finding that the women’s right of freedom of movement was infringed.
The limited mandate of the Commission and absence of resources could not
sufficiently investigate the circumstances of each dancer and establish whether
there was duress or coercion. All of the ‘non-national’ women reported that they
came to South Africa by choice and had prior knowledge of the type of work they
would be doing. Mavericks further argued the nature of ‘work’ required from the
dancer was fully disclosed prior to their arriving at Mavericks. Both Mavericks’
website, as well as another website claiming to be that of Mavericks, makes it clear
that the dancers are required to strip and perform lap dances. The issue of

prostitution requires further investigation by the relevant legal authority.

Women also indicated that their movement to and from the club was not restricted
however; the payment of booking out fees or levies for leaving early suggests the
contrary.  Furthermore, the use of certain drivers/ taxis and role of bouncers in
sacuring transport was indicative of some form of confrol over the dancer's

movements. This requires further investigation by the relevant legal authority.

The women claimed ihat they were not held against their will however, some did
report that their passports and money was held by Mavericks management for

‘safekesping’.

The evidence provided to the Commission raises serious concerns relating to the
freedom of movement of the dancers noting the levels of control exercised over

them ~ this warrant further investigation by the relevant legal authority.

Recommendations

It is recommended that:

13.1 That Mavericks review its current policies to ensure compliance with the relevant

labour legislation and constitutional provisions as identified above. More particularly,
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the contractual relationship between Mavericks and the women who ‘dance’ and
'strip’ at the club must be clarified. That the Department of Labour monitor

compliance with labour laws in respect thereof.

13.2 That the Commission for Conciliation Mediation and Arbitration (CCMA) assist
with an inguiry in terms of Section 200A (3) inquiry, in terms of the Labour Relations
Act in order to establish whether or not the dancers are employees of Mavericks
and make recommendations to the Department of Labour regarding redress of this

situation.

13.3 That Mavericks take the necessary steps to ensure compliance with laws in relation
to immigration and that ali non-national women who wark at the club are in
possession of valid temporary or permanent residence permits. Further that the

Department of Home Affairs monitor compliance with the laws.

13.4 That the Department of Labour investigate the working conditions of non national
and South African dancers at Mavericks and other strip clubs in order to ascertain
wheiher fhese ciubs arz contravening provisions of the Basic Conditicns of
Empiloyment Act. Furthermore that the appropriate regulatory framework be put in

place to ensure compliance with Legislation.

13.5 That the Bepartment of Home. Affairs ensure effective monitoring capacity of the

Inspectorate to perform tis functions.

13.6 That the Department of Justice and Constitutional Development expedite the
drafting of Reguiations and urgently ensure implementation of the Prevention and

Comkating of Trafficking in Persons Act.

13.7 That the Department of Justice and Constitutional Development ensure that
adequate support systems are put in place and that capacity exists to effectively

support victims of trafficking.

13.8 That the responsible Departments/Agencies of existing and new law enforcement

(SAPS, Metro police included) and immigration officers receive human rights
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training and training on Prevention and Combating of Trafficking in Persons Act,

and that monitoring systems are put in place to ensure compliance with the

provisions of this Act.

13.9 That the responsible Departments/Agencies of [aw enforcement and immigration

officers comply with legal requirements when undertaking raids or operations and

further that that protocols and standing orders integrate a human rights paradigm

into operations of these agencies.

13.10 That the South African Police Services initiate an investigation into issues

highlighted in this report which require further criminal and forensic investigation.

14. APPEAL

You have the right to lodge an appeal against this decision. Should you wish to lodge

such an appea!, vou are hereby advised that you must do so in writing within 45 days of

the date of raceipt of this finding, by writing to:

The Chairperson, Adv M.L.. Mushwana
South African Human Rights Commission
Private Bag X2700

Houghton

2041

SIGNED ON THIS THE _{ /4 _ DAY OF N
7
L/

Y -

A ST IR LT L R s
e ¥ CESURR Y A

Adv M.L. Mushwana
The Chairperson
South African Human Rights Commission

2014,
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